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Allocation of water has long been considered a concern 
primarily for the western United States. In the eastern 
states, water quality issues have generally predominated, 
with allocation issues taking a backseat in this wetter 
region. Things appear to be changing, however, as eastern 
water supplies have become increasingly erratic due to 
overuse, short-term droughts, and potential long-term 
climatic changes. These factors have, in turn, been 
aggravated by past and present development patterns, 
which have exacerbated the situation by covering 
groundwater recharge areas with impervious surfaces 
(buildings, parking lots); by surface and groundwater 
pollution, which places potential water supplies off-limits 
or requires expensive treatment; and by increasing salt 
intrusion into groundwater supplies, caused primarily by 
overpumping of groundwater aquifers in coastal areas. 
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In the western United States, where water quantity is-
sues historically have been important, the allocation of 

surface and groundwater supplies typically occurs based 
on the ?~ééêçéêá~íáîÉ=êáÖÜíë?=ëóëíÉãK=qÜáë=ëóëíÉã=áë=ãçëí=
ëáãéäó=ÇÉëÅêáÄÉÇ=~ë=~=?Ñáêëí=áå=íáãÉI=Ñáêëí=áå=êáÖÜí?=ëóëíÉã=
çÑ=ï~íÉê=~ääçÅ~íáçåK=råÇÉê=íÜÉ=~ééêçéêá~íáîÉ=êáÖÜíë=ëóëíÉãI=
íÜÉ=ÑáêëíI=ãçëí=ëÉåáçê=ìëÉê=áë=Öì~ê~åíÉÉÇ=Ñáêëí=éä~ÅÉ=áå=äáåÉ=
Ñçê=áíë=~ääçíãÉåíI=Ä~ëÉÇ=çå=íÜÉ=íçí~ä=~ãçìåí=çÑ=ï~íÉê=íÜÉ=
ëÉåáçê=~ééêçéêá~íÉëK=qÜÉ=~ãçìåí=çÑ=ï~íÉê=íÜ~í=~=ìëÉê=áë=
~ääçÅ~íÉÇ=ìåÇÉê=íÜÉ=~ééêçéêá~íáîÉ=ëóëíÉã=áë=ìëì~ääó=äáãáíÉÇ=
íç=íÜÉ=~ãçìåí=çÑ=ï~íÉê=íÜ~í=ï~ë=Ñáêëí=~ééêçéêá~íÉÇ=Äó=íÜÉ=
ìëÉê=~åÇ=éìí=íç=~=ÄÉåÉÑáÅá~ä=ìëÉK=^=ìëÉ=áë=ÖÉåÉê~ääó=
ÅçåëáÇÉêÉÇ=ÄÉåÉÑáÅá~ä=áÑ=áí=áë=åçí=ï~ëíÉÑìä=~åÇ=áë=åçí=áå=
ÉñÅÉëë=çÑ=íÜ~í=~Åíì~ääó=åÉÉÇÉÇ=Äó=íÜÉ=~ééêçéêá~íçêK=
aÉÅáÇáåÖ=ïÜ~í=ìëÉë=~êÉ=ÄÉåÉÑáÅá~ä=áë=ÇáÑÑáÅìäí=~åÇ=Åçìêíë=
íóéáÅ~ääó=Ü~îÉ=ÄÉÉå=äç~íÜ=íç=Éåàçáå=ï~íÉê=ìë~ÖÉK=pÉÉ=
bêáÅâëçå=îK=nìÉÉå=s~ääÉó=o~åÅÜ=`çKI=OO=`~äK=^ééK=PÇ=
RTUI=VV=`~äK=oéíêK=QQS=ENVTNFK=tÜÉå=ï~íÉê=ëìééäáÉë=~êÉ=
ëÜçêí=~åÇ=åçí=~ää=ìëÉêë=Å~å=ÄÉ=~ÅÅçããçÇ~íÉÇI=ï~íÉê=ìëÉêë=
äçëÉ=íÜÉáê=ëìééäó=áå=êÉîÉêëÉ=çêÇÉêI=ïáíÜ=íÜÉ=àìåáçêJãçëí=
ìëÉê=äçëáåÖ=áíë=ÉåíáêÉ=~ääçÅ~íáçå=ÄÉÑçêÉ=íÜÉ=åÉñíJãçëí=
àìåáçê=ìëÉê=äçëÉë=~åó=çÑ=áíë=~ääçÅ~íáçåK=

qÜÉ=~ééêçéêá~íáîÉ=ëóëíÉãI=ïÜáäÉ=éêçîáÇáåÖ=~=
éêÉÇáÅí~ÄäÉ=Ä~ëáë=Ñçê=êÉÖìä~íáåÖ=äáãáíÉÇ=ï~íÉê=ëìééäáÉëI=~í=
äÉ~ëí=Ñçê=ëÉåáçê=ï~íÉê=ìëÉêëI=Ü~ë=ëçãÉ=ëÉêáçìë=Çê~ïÄ~ÅâëK=
`ÜáÉÑ=~ãçåÖ=íÜÉëÉ=áë=íÜÉ=äáãáí~íáçå=çå=åÉï=EàìåáçêF=
ÉÅçåçãáÅ~ääó=ëìéÉêáçê=ìëÉë=çÑ=ï~íÉêI=ÄÉÅ~ìëÉ=~=àìåáçê=ìëÉê=
áë=äáãáíÉÇ=íç=íÜÉ=ãçëí=ìåêÉäá~ÄäÉ=~ääçÅ~íáçå=çÑ=ï~íÉêK=qÜìëI=
Ñçê=Éñ~ãéäÉI=~å=áåîÉëíçê=ïÜç=ï~åíë=íç=ÅçåëíêìÅí=~=åÉï=
ã~åìÑ~ÅíìêáåÖ=Ñ~Åáäáíó=ã~ó=Ü~îÉ=íç=Äìó=ï~íÉê=êáÖÜíë=Ñêçã=
~=ãçêÉ=ëÉåáçê=ìëÉêI=íóéáÅ~ääó=~=ê~åÅÜÉê=çê=ãáåÉêI=áå=çêÇÉê=
íç=Öì~ê~åíÉÉ=~=ëìÑÑáÅáÉåí=~åÇ=ëíÉ~Çó=ëìééäó=çÑ=ï~íÉêK=^äëçI=
ÄÉÅ~ìëÉ=~ééêçéêá~íáîÉ=ï~íÉê=êáÖÜíë=Å~å=ÄÉ=Ü~êÇ=íç=íê~ÇÉ=çê=
ëÉää=ÄÉíïÉÉå=ÇáÑÑÉêÉåí=ï~íÉêëÜÉÇëI=ëÉåáçê=ìëÉêë=ã~ó=Ü~îÉ=
äáííäÉ=áåÅÉåíáîÉ=íç=ÅçåëÉêîÉ=ï~íÉê=ëìééäáÉëK=få=Ñ~ÅíI=íÜÉ=
~ééêçéêá~íáîÉ=ëóëíÉã=Å~å=äÉ~Ç=íç=ÇáëáåÅÉåíáîÉë=íç=ï~íÉê=
ÅçåëÉêî~íáçå=ÉÑÑçêíë=Äó=ëÉåáçê=ìëÉêëI=áå=çêÇÉê=íç=ã~áåí~áå=~=
Ä~ëáë=Ñçê=íÜÉ=ëÉåáçê=ìëÉêDë=Åä~áã=íç=áíë=Ñìää=ÅìêêÉåí=~éJ
éêçéêá~íáçåK=lîÉê~ääI=íÜÉ=~ééêçéêá~íáîÉ=ëóëíÉã=Å~å=äÉ~Ç=íç=
áåÉÑÑáÅáÉåí=ìëÉë=çÑ=ï~íÉê=~åÇ=~=Ñ~áäìêÉ=çÑ=íÜÉ=ï~íÉê=íç=ÄÉ=
ìëÉÇ=Ñçê=íÜÉ=ÜáÖÜÉëí=~åÇ=ÄÉëí=ìëÉ=éçëëáÄäÉK=

Water allocation under the appropriative system is 
also not always as cut-and-dried as one might expect. Not 
all western watercourses have been fully quantified, 
meaning that a user's current allocation and the remaining 
amount of available flow are not always known. In 
addition, prescriptive (adverse) rights, abandoned and 
otherwise forfeited water rights can create important gaps 
in the official record, leading to time-consuming and 
expensive litigation. Finally, as discussed further in this 
article, the need to reserve water for other uses, which 
may be protected by statute, introduces a new wrinkle in 
the system. For example, under the Endangered Species 
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Act, the courts may allocate water necessary to preserve 
habitat for endangered species, even ahead of the most 
senior user.=
=
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ìëÉ=ï~íÉê=çÑÑJëáíÉ=ìåÇÉê=~=éÉêãáí=~ééêç~ÅÜK=cçê=Éñ~ãéäÉI=
ëÉÉ=mÉååëóäî~åá~Dë=t~íÉê=oáÖÜíë=^ääçÅ~íáçå=^Åí=çÑ=NVPVI=
PO=mpK=¬¬=SPN=Éí=ëÉèK=

=qÜÉ=~ãçìåí=çÑ=ï~íÉê=~=êáé~êá~å=ìëÉê=Å~å=ïáíÜÇê~ï=
Ñêçã=~=ëíêÉ~ã=çê=êáîÉê=ï~ë=ÖçîÉêåÉÇI=Ñçê=ã~åó=óÉ~êëI=Äó=
íÜÉ=Åçããçå=ä~ï=?å~íìê~ä=Ñäçï?=êìäÉI=~=êìäÉ=ÇÉîÉäçéÉÇ=áå=
íÜÉ=Ç~óë=çÑ=ä~êÖÉëÅ~äÉ=ï~íÉê=ïÜÉÉä=ìëÉK=råÇÉê=íÜÉ=å~íìê~ä=
Ñäçï=êìäÉI=~=êáé~êá~å=ìëÉê=ã~ó=ìëÉ=çåäó=~å=~ãçìåí=çÑ=
ï~íÉê=íÜ~í=~ääçïë=íÜÉ=å~íìê~ä=Ñäçï=çÑ=íÜÉ=ï~íÉê=íç=äÉ~îÉ=áíë=
éêçéÉêíó=ìåÅÜ~åÖÉÇK=qÜáë=êìäÉ=ÅçìäÇ=ëÉîÉêÉäó=äáãáí=ìë~ÖÉ=
çÑ=~=ï~íÉêÅçìêëÉ=~åÇI=~ë=~=êÉëìäíI=íÜÉ=ÇáëíáåÅíáçå=ëççå=
~êçëÉ=ÄÉíïÉÉå=?å~íìê~ä?=ìëÉë=EÇêáåâáåÖI=ë~åáí~íáçåI=~åÇ=
çíÜÉê=ÜçìëÉÜçäÇ=ìëÉëFI=ïÜÉêÉ=~=êáé~êá~å=ìëÉê=ï~ë=
éÉêãáííÉÇ=íç=ìëÉ=~ë=ãìÅÜ=ï~íÉê=~ë=åÉÉÇÉÇ=êÉÖ~êÇäÉëë=çÑ=
íÜÉ=ÉÑÑÉÅí=çå=íÜÉ=ëíêÉ~ãX=~åÇ=?~êíáÑáÅá~ä?=ìëÉë=EÅçããÉêÅá~ä=
~ÅíáîáíáÉë=ëìÅÜ=~ë=ã~åìÑ~ÅíìêáåÖ=çê=ãáåáåÖFI=ïÜáÅÜ=ïÉêÉ=
éÉêãáííÉÇ=çåäó=~ë=äçåÖ=~ë=íÜÉó=ÇáÇ=åçí=áåíÉêÑÉêÉ=ïáíÜ=íÜÉ=
å~íìê~ä=Ñäçï=çÑ=íÜÉ=ëíêÉ~ãK=lÄîáçìëäóI=íÜáë=êìäÉ=ëÉîÉêÉäó=
áåÜáÄáíÉÇ=íÜÉ=ìëÉ=çÑ=ï~íÉê=Ñçê=ÉÅçåçãáÅ~ääó=ÄÉåÉÑáÅá~ä=
ÇÉîÉäçéãÉåí=~åÇ=áí=Ö~îÉ=ï~ó=íç=íÜÉ=Åçããçå=ä~ï=
?êÉ~ëçå~ÄäÉ=ìëÉ?=ëí~åÇ~êÇK==

qÜÉ=éçäáÅó=ÄÉÜáåÇ=íÜÉ=êÉ~ëçå~ÄäÉ=ìëÉ=ëí~åÇ~êÇ=áë=íç=
~ÅÅçããçÇ~íÉ=~ë=ã~åó=ìëÉë=çÑ=~=ï~íÉêÅçìêëÉ=~ë=éçëëáÄäÉK=
råÇÉê=íÜÉ=êÉ~ëçå~ÄäÉ=ìëÉ=ëí~åÇ~êÇI=ëçãÉ=êÉÇìÅíáçå=áå=íÜÉ=
å~íìê~ä=Ñäçï=çÑ=íÜÉ=ï~íÉêÅçìêëÉ=áë=~ääçïÉÇ=~ë=äçåÖ=~ë=íÜÉ=
ìëÉ=áíëÉäÑ=áë=êÉ~ëçå~ÄäÉ=~åÇ=çíÜÉê=êáé~êá~å=ìëÉêë=~êÉ=åçí=ìåJ
êÉ~ëçå~Ääó=Ü~êãÉÇK=qÜÉ=oÉëí~íÉãÉåí=EpÉÅçåÇF=çÑ=qçêíë=
éêçîáÇÉë=~=Ñ~áêäó=ÅçãéêÉÜÉåëáîÉ=äáëí=çÑ=íÜÉ=íê~Çáíáçå~ä=
Ñ~Åíçêë=ìëÉÇ=áå=ÇÉíÉêãáåáåÖ=ïÜÉíÜÉê=~=ìëÉ=áë=êÉ~ëçå~ÄäÉW==

• mìêéçëÉ=çÑ=íÜÉ=ìëÉX==
• pìáí~Äáäáíó=çÑ=ìëÉ=íç=íÜÉ=ï~íÉêÅçìêëÉX==
• bÅçåçãáÅ=î~äìÉ=çÑ=íÜÉ=ï~íÉê=ìëÉX==
• pçÅá~ä=î~äìÉ=çÑ=íÜÉ=ï~íÉê=ãÉX==
• bñíÉåí=çÑ=íÜÉ=Ü~êã=Å~ìëÉÇ=Äó=íÜÉ=ìëÉX==
• mê~ÅíáÅ~äáíó=çÑ=~îçáÇáåÖ=íÜÉ=Ü~êã=Äó=~ÇàìëíáåÖ=

íÜÉ=ìëÉX=~åÇ==

t~íÉê=áå=íÜÉ=b~ëí=ÜáëíçêáÅ~ääó=
=
Ü~ë=ÄÉÉå=ëÉÉå=~ë=~=éäÉåíáÑìäI=
=
äçïJÅçëí=ÅçããçÇáíóK=



• gìëíáÅÉ=çÑ=êÉèìáêáåÖ=íÜÉ=ìëÉê=Å~ìëáåÖ=íÜÉ=Ü~êã=íç=
ÄÉ~ê=íÜÉ=äçëëK= 

 
RESTATEMENT (SECOND) OF TORTS & HSOA. 
 
While none of the factors listed in the Restatement is, by 
itself, determinative, the purpose of the use tends to carry 
greater weight than the other factors. Typically, as 
previously stated, domestic or "natural" water use is 
preferred over "artificial" uses. Some jurisdictions do, 
however, provide statutory preferences for certain 
nondomestic uses, such as agriculture or power 
generation. 

qÜÉ=íóéáÅ~ä=éêÉÑÉêÉåÅÉ=Ñçê=ÇçãÉëíáÅ=ìëÉ=ÖÉåÉê~ääó=
éêçîáÇÉë=äáííäÉ=ÜÉäé=íç=ï~íÉê=ìíáäáíáÉë=äçÅ~íÉÇ=çå=êáé~êá~å=
ä~åÇëI=~ë=íÜÉ=î~ëí=ã~àçêáíó=çÑ=íÜ~í=ìëÉ=í~âÉë=éä~ÅÉ=çå=
åçåêáé~êá~å=ä~åÇëK=qÜÉêÉÑçêÉI=áå=ãçëí=àìêáëÇáÅíáçåë=ëìÅÜ=
ìëÉ=áë=éÉê=ëÉ=ìåêÉ~ëçå~ÄäÉK=qç=Éå~ÄäÉ=íÜáë=ìëÉ=áå=ëçãÉ=
àìêáëÇáÅíáçåëI=éìÄäáÅ=ï~íÉê=ëóëíÉãë=Ü~îÉ=ÄÉÉå=Öê~åíÉÇ=íÜÉ=
éçïÉê=çÑ=ÉãáåÉåí=Ççã~áå=íç=ÅçåÇÉãå=íÜÉ=ï~íÉê=êáÖÜíë=çÑ=
êáé~êá~å=ìëÉêë=ìåÇÉê=ïÜ~í=áë=Å~ääÉÇ=íÜÉ=?éìÄäáÅ=éìêéçëÉ?=
EéìÄäáÅ=ÄÉåÉÑáíF=ÇçÅíêáåÉK=fåíÉêÉëíáåÖäóI=çïåÉêë=çÑ=ÜçíÉäëI=
~é~êíãÉåí=ÄìáäÇáåÖëI=~åÇ=êÉëçêíë=íÜ~í=~êÉ=äçÅ~íÉÇ=çå=
êáé~êá~å=ä~åÇë=ÖÉåÉê~ääó=êÉÅÉáîÉ=åç=ÇçãÉëíáÅ=éêÉÑÉêÉåÅÉ=
~åÇ=Å~ååçí=ïáíÜÇê~ï=~ää=åÉÅÉëë~êó=ï~íÉê=áÑ=íÜ~í=ìëÉ=
ìåêÉ~ëçå~Ääó=Å~ìëÉë=Ü~êã=íç=çíÜÉê=êáé~êá~å=ìëÉêëK=

bîÉå=áå=íÜÉ=ÄÉëí=çÑ=íáãÉëI=íÜÉ=ëóëíÉãë=ìëÉÇ=íç=~ääçÅ~íÉ=
ÄçíÜ=ÖêçìåÇ=~åÇ=ëìêÑ~ÅÉ=ï~íÉê=áå=íÜÉ=É~ëíÉêå=råáíÉÇ=pí~íÉë=
Ü~îÉ=ëçãÉ=É~ëáäó=ÇÉíÉÅíÉÇ=Ñä~ïëK=cçê=Éñ~ãéäÉI=ÄÉÅ~ìëÉ=
É~ÅÜ=ìëÉê=ÖÉåÉê~ääó=êÉÅÉáîÉë=~=éêç=ê~í~=ëÜ~êÉI=ìåäáâÉ=íÜÉ=
ÑáñÉÇ=~ääçÅ~íáçå=ëÅÜÉãÉ=áå=íÜÉ=tÉëíI=ÇáëéìíÉë=ÄÉíïÉÉå=
é~êíáÉë=çîÉê=ï~íÉêI=é~êíáÅìä~êäó=áå=ÜÉ~îáäó=ìëÉÇ=ï~íÉêëÜÉÇë=
~åÇLçê=áå=íáãÉë=çÑ=ÇêçìÖÜíI=Å~å=äÉ~Ç=íç=äáíáÖ~íáçåK=^äëçI=
ÄÉÅ~ìëÉ=äáíáÖ~íáçå=çîÉê=ï~íÉê=~ääçÅ~íáçå=
ÖÉåÉê~ääó=êÉëçäîÉë=áëëìÉë=çåäó=~ë=íç=íÜÉ=
é~êíáÉë=áå=íÜÉ=ëìáíI=ëìÅÜ=äáíáÖ~íáçå=ã~ó=åçí=
êÉëçäîÉ=~ää=áëëìÉë=~ëëçÅá~íÉÇ=ïáíÜ=íÜÉ=
é~êíáÅìä~ê=ï~íÉê=êÉëçìêÅÉK=qÜÉ=Ñä~ïë=áå=íÜÉ=
É~ëíÉêå=ï~íÉê=~ääçÅ~íáçå=ëóëíÉãëI=ÜçïÉîÉêI=
é~êíáÅìä~êäó=íÜÉ=êáé~êá~å=ëóëíÉãI=~êÉ=ãçëí=
ÉîáÇÉåí=ÇìêáåÖ=íáãÉë=çÑ=ÇêçìÖÜíK=tÜáäÉ=
ÇçãÉëíáÅ=ìëÉêë=~êÉ=ÖÉåÉê~ääó=êÉèìáêÉÇ=íç=
êÉÇìÅÉ=íÜÉáê=ïáíÜÇê~ï~äë=çåäó=áå=íáãÉë=çÑ=
ëÉîÉêÉ=ÇêçìÖÜí=EÖÉåÉê~ääóI=íÜêçìÖÜ=
ÖçîÉêåãÉåí~ä=~ÅíáçåFI=ÉîÉêó=åçåÇçãÉëíáÅ=
êáé~êá~å=ìëÉê=~äçåÖ=íÜÉ=ï~íÉê=ÄçÇó=ãìëí=ÇÉÅêÉ~ëÉ=áíë=ìëÉ=
ÇìêáåÖ=~=ÇêçìÖÜí=éêçéçêíáçå~íÉ=íç=áíë=éÉêÅÉåí~ÖÉ=~ãçìåí=
çÑ=åçêã~ä=ÑäçïI=çê=Ñ~ÅÉ=äáíáÖ~íáçå=Ñêçã=íÜÉ=çíÜÉê=~ÑÑÉÅíÉÇ=
ìëÉêëK=^äëçI=ÄÉÅ~ìëÉ=åç=êáé~êá~å=ìëÉê=êÉÅÉáîÉë=~=ëÉåáçê=çê=
ÑáñÉÇ=ëÜ~êÉI=ÉîÉå=äçåÖJíÉêãI=ÜáëíçêáÅ=ìëÉêë=çÑ=ï~íÉê=~êÉ=åçí=
åÉÅÉëë~êáäó=Öì~ê~åíÉÉÇ=~=ãáåáãìã=ï~íÉê=~ääçÅ~íáçå=~åÇ=
Ñ~ÅÉ=ìåÅÉêí~áåíóK=

Adding to the lack of certainty for all current riparian 
users is the fact that competing uses are rarely, if ever, 
static. What is deemed to be a reasonable use one day 
may not be a reasonable use the next, due to 
ever-changing economic and/or political factors. 

Therefore, even a more senior riparian user may in theory 
lose its entire flow, without compensation, if a new 
riparian user challenges an existing use and a court 
decides that the new use is more êÉ~ëçå~ÄäÉK=få=éê~ÅíáÅÉI=
Åçìêíë=ÖÉåÉê~ääó=ÖáîÉ=ÉñáëíáåÖ=ìëÉë=ëçãÉ=ÇÉÑÉêÉåÅÉI=Äìí=
íÜáë=áë=Äó=åç=ãÉ~åë=~=ÅÉêí~áåíóK=qÜìëI=~å=~êÖìãÉåí=Å~å=ÄÉ=
ã~ÇÉ=íÜ~í=ìëÉêë=ìåÇÉê=íÜÉ=êáé~êá~å=ëóëíÉã=åÉîÉê=Ü~îÉ=íêìäó=
ëÉÅìêÉ=~ÅÅÉëë=íç=ï~íÉêI=áå=Åçåíê~ëí=íç=ëÉåáçê=ìëÉêë=ìåÇÉê=
íÜÉ=ïÉëíÉêå=~ééêçéêá~íáîÉ=ëóëíÉãK=få=íÜÉ=b~ëíI=ëáãáä~ê=
ìåÅÉêí~áåíó=Éñáëíë=Ñçê=ÖêçìåÇï~íÉê=ÄÉÅ~ìëÉ=ãçëí=ëóëíÉãë=
ìëÉÇ=íç=~ääçÅ~íÉ=ÖêçìåÇï~íÉê=~äëç=Ü~îÉ=~=ÅçãéçåÉåí=çÑ=
?êÉ~ëçå~ÄäÉ=ìëÉK?=få=Ñ~ÅíI=ëçãÉ=ãáÖÜí=~êÖìÉ=íÜ~í=ÄÉÅ~ìëÉ=
ëìééäó=çê=?Ñäçï?=çÑ=ÖêçìåÇï~íÉê=áë=ãçêÉ=ÇáÑÑáÅìäí=íç=
ÇÉíÉêãáåÉI=~åÇ=~ÅÅÉëë=íç=ÖêçìåÇï~íÉê=ÇÉéÉåÇë=áå=é~êí=çå=
ïÉää=ÇÉéíÜ=EïÜáÅÜ=Å~å=ÄÉ=äçïÉêÉÇ=Ñçê=áåÅêÉ~ëÉÇ=~ÅÅÉëë=íç=
ÖêçìåÇï~íÉêFI=íÜÉêÉ=ã~ó=ÄÉ=ÉîÉå=ãçêÉ=ìåÅÉêí~áåíó=ïáíÜ=
ÖêçìåÇï~íÉê=ëìééäáÉëK=

cêçã=íÜÉ=ëí~íÉëD=éÉêëéÉÅíáîÉI=íÜÉ=ÜáëíçêáÅ~ä=É~ëíÉêå=
ëóëíÉã=Ü~ë=~í=äÉ~ëí=íïç=~ÇÇáíáçå~ä=Ñä~ïëK=cáêëíI=íÜÉ=ëí~íÉ=
ã~ó=ÄÉ=ìå~ÄäÉ=íç=ÇáêÉÅí=ï~íÉê=ëìééäáÉë=íç=éçíÉåíá~ääó=
áãéçêí~åíI=ëçÅá~ääó=ÄÉåÉÑáÅá~ä=éêçàÉÅíëI=äáãáíáåÖ=íÜÉ=ëí~íÉëD=
~Äáäáíó=íç=Ñ~Åáäáí~íÉ=ÅÜ~åÖÉK=pÉÅçåÇI=ïáíÜ=íÜÉ=Ñäçï=çÑ=ï~íÉê=
ÖÉåÉê~ääó=ìåêÉÖìä~íÉÇ=çê=çíÜÉêïáëÉ=åçí=ëóëíÉã~íáÅ~ääó=
~ÅÅçìåíÉÇ=ÑçêI=ëí~íÉë=~êÉ=ìå~ÄäÉ=íç=éä~å=Ñçê=ÑìíìêÉ=ï~íÉê=
ìëÉ=áå=~=ãÉ~åáåÖÑìä=ï~óK=

pçãÉ=ÅêáíáÅëI=åçíáåÖ=íÜÉ=êÉëéÉÅíáîÉ=Ñä~ïë=áå=ÄçíÜ=íÜÉ=
É~ëíÉêå=~åÇ=ïÉëíÉêå=ëóëíÉãë=çÑ=ï~íÉê=~ääçÅ~íáçåI=Ü~îÉ=
ëìÖÖÉëíÉÇ=ÅçãÄáåáåÖ=ÉäÉãÉåíë=çÑ=ÄçíÜ=ëóëíÉãëK=
jáëëáëëáééá=Éëí~ÄäáëÜÉÇ=~=ÜóÄêáÇ=ëóëíÉã=áå=NVRSK=
eçïÉîÉêI=ïÜÉíÜÉê=íÜáë=ëóëíÉã=ïçêâÉÇ=~ë=áåíÉåÇÉÇ=áë=
ìåÅäÉ~ê=ÄÉÅ~ìëÉ=íÜÉ=ëí~íÉ=êÉéÉ~äÉÇ=íÜÉ=~ééêçéêá~íáîÉ=êáÖÜíë=
éçêíáçå=çÑ=íÜÉ=ëóëíÉã=áå=NVURK=qÜáë=êÉéÉ~ä=Ü~ë=äÉÇ=ëçãÉ=
çÄëÉêîÉêë=íç=ÅçåÅäìÇÉ=íÜ~í=íÜÉ=ÉñéÉêáãÉåí=ï~ë=~=Ñ~áäìêÉK=

líÜÉê=çÄëÉêîÉêëI=ÜçïÉîÉêI=Ü~îÉ=åçíÉÇ=íÜ~í=
jáëëáëëáééá=~ÇçéíÉÇ=íÜÉ=ëóëíÉã=ÇìêáåÖ=~=
ëÉîÉêÉ=ÇêçìÖÜí=~åÇ=íÜ~í=ëìÄëÉèìÉåí=ëìêÑ~ÅÉ=
~åÇ=ÖêçìåÇï~íÉê=ëìééäáÉë=ïÉêÉ=~ÇÉèì~íÉ=
ÇìêáåÖ=íÜáë=éÉêáçÇ=íç=ëìééäó=åçêã~ä=åÉÉÇëI=
ã~âáåÖ=íÜÉ=~ééêçéêá~íáîÉ=êáÖÜíë=éçêíáçå=çÑ=
íÜÉ=ëóëíÉã=áêêÉäÉî~åíK=
=
qÜÉ=`ìêêÉåí=bîçäìíáçå=çÑ=b~ëíÉêå=t~íÉê=i~ï=
=

In recognition of the weaknesses 
inherent in the allocation of water in the 

eastern United States, approximately half of the eastern 
states have moved toward a regulatory solution, the 
Administrative Permit System of water allocation, or, to 
use a term coined by Professor Joseph W Dellapenna of 
Villanova, "Regulated Riparianism." See, e.g., The Law 
of Water Allocation in the Southeastern States at the 
Opening of the Twenty-First Century, 2 U. ARK. 
LITTLE Rock L. REV 9, 33 (2002). The primary 
difference between the Administrative Permit System of 
water allocation and the models discussed earlier is that, 
generally, no water may be withdrawn from a water 
source (except for individual residential use) without a 

Even in the best of times, the

systems used to allocate both

ground and surface water in 

íÜÉ=É~ëíÉêå=rKpK=Ü~îÉ=ëçãÉ=

É~ëáäó=ÇÉíÉÅíÉÇ=Ñä~ïëK 



permit from the state in which the withdrawal is 
occurêáåÖK=qóéáÅ~ääóI=íÜÉ=~ÇãáåáëíÉêáåÖ=ëí~íÉ=~ÖÉåÅó=
ÇÉÅáÇÉëI=ÄÉÑçêÉ=~=ëéÉÅáÑáÅ=ìëÉ=áë=éÉêãáííÉÇI=ïÜÉíÜÉê=íÜÉ=
éêçéçëÉÇ=ìëÉ=áë=êÉ~ëçå~ÄäÉI=áå=íÉêãë=çÑ=ÄçíÜ=ÖÉåÉê~ä=ëçÅá~ä=
éçäáÅó=~åÇ=çÑ=íÜÉ=ÉñéÉÅíÉÇ=ÉÑÑÉÅíë=çÑ=íÜÉ=ïáíÜÇê~ï~ä=çå=
çíÜÉê=éÉêãáííÉÇ=ìëÉë=çÑ=íÜÉ=ÑäçïK=få=ã~åó=Å~ëÉëI=Ñçê=éìÄäáÅ=
éçäáÅó=êÉ~ëçåëI=íÜÉ=ëóëíÉã=Åçåí~áåë=éêÉÑÉêÉåÅÉë=çê=ÉñÉãéJ
íáçåë=Ñçê=ÜáëíçêáÅ=ìëÉêë=~åÇLçê=Ñçê=ÅÉêí~áå=Åä~ëëÉë=çÑ=ìëÉêëI=
ãçëí=íóéáÅ~ääó=~ÖêáÅìäíìê~äK=

^äíÜçìÖÜ=íÜÉ=^ãÉêáÅ~å=pçÅáÉíó=çÑ=`áîáä=båÖáåÉÉêë=
Ü~ë=ÇÉîÉäçéÉÇ=~=?ãçÇÉä?=^Çãáåáëíê~íáîÉ=mÉêãáí=póëíÉã=
ÅçÇÉ=Å~ääÉÇ=íÜÉ=oÉÖìä~íÉÇ=oáé~êá~å=jçÇÉä=t~íÉê=`çÇÉI=
É~ÅÜ=ëí~íÉ=ìëáåÖ=~å=^Çãáåáëíê~íáîÉ=mÉêãáí=
póëíÉã=íÉåÇë=íç=Ü~îÉ=~=ï~íÉê=ÅçÇÉ=í~áäçêÉÇ=
íç=áíë=é~êíáÅìä~ê=åÉÉÇëK=^äíÜçìÖÜ=íÜÉëÉ=
ëí~íìíÉë=ã~ó=ÇáÑÑÉê=Ñêçã=ëí~íÉ=íç=ëí~íÉI=íÜÉó=
~ää=Åçåí~áå=ÇÉí~áäÉÇ=éêçÅÉÇìêÉë=Ñçê=~ÖÉåÅó=
ÜÉ~êáåÖë=~åÇ=éêçîáÇÉ=Ñçê=àìÇáÅá~ä=êÉîáÉï=çÑ=
Ñáå~ä=~ÖÉåÅó=ÇÉÅáëáçåëK=jçëí=ëí~íìíÉë=
Éëí~ÄäáëÜ=Ñ~áêäó=Éä~Äçê~íÉ=ÉåÑçêÅÉãÉåí=
ãÉÅÜ~åáëãëI=íóéáÅ~ääó=éêçîáÇáåÖ=Ñçê=ÄçíÜ=
Åêáãáå~ä=~åÇ=Åáîáä=éÉå~äíáÉë=Ñçê=îáçä~íáçåëI=~ë=
ïÉää=~ë=Ñçê=éêáî~íÉ=Ç~ã~ÖÉëK=tÜ~í=áë=éÉêÜ~éë=
ãçëí=ëáÖåáÑáÅ~åí=~Äçìí=íÜÉëÉ=éÉêãáí=ëóëíÉãëI=ÜçïÉîÉêI=áë=
íÜ~í=íÜÉó=Çç=åçí=ÅçåíáåìÉ=íÜÉ=íê~Çáíáçå~ä=êáé~êá~å=
éêÉÑÉêÉåÅÉ=Ñçê=ëíêáÅíäó=êáé~êá~å=ìëÉë=çÑ=ëìêÑ~ÅÉ=ï~íÉêëK=få=
çíÜÉê=ïçêÇëI=åçåêáé~êá~å=ìëÉë=çÑ=ëìêÑ~ÅÉ=ï~íÉê=~êÉ=åç=
äçåÖÉê=ìåêÉ~ëçå~ÄäÉ=éÉê=ëÉK=fåëíÉ~ÇI=É~ÅÜ=éÉêãáííÉÇ=ìëÉ=áë=
~ééêçîÉÇ=Ä~ëÉÇ=ìéçå=áíë=ÄÉåÉÑáÅá~ä=ÉÑÑÉÅíë=çê=Çáë~ééêçîÉÇ=
Ñçê=ä~Åâ=íÜÉêÉçÑI=~äíÜçìÖÜ=ëçãÉ=êÉëáÇì~ä=éêÉÑÉêÉåÅÉ=Ñçê=
êáé~êá~å=ìëÉë=ëíáää=êÉã~áåë=áå=~=åìãÄÉê=çÑ=àìêáëÇáÅíáçåëK=

^=ã~àçê=ÇáÑÑÉêÉåÅÉ=~ãçåÖ=^Çãáåáëíê~íáîÉ=mÉêãáí=
póëíÉã=àìêáëÇáÅíáçåë=áë=íÜÉ=~ãçìåí=çÑ=íáãÉ=Ñçê=ïÜáÅÜ=~=
éÉêãáí=áë=î~äáÇK=dÉåÉê~ääóI=ãçëí=ëí~íÉë=áëëìÉ=éÉêãáíë=Ñçê=~=
éÉêáçÇ=çÑ=ÄÉíïÉÉå=íÉå=~åÇ=íïÉåíó=óÉ~êëK=pçãÉ=ëí~íÉë=EëìÅÜ=
~ë=qÉååÉëëÉÉFI=ÜçïÉîÉêI=Ü~îÉ=éÉêãáí=éÉêáçÇë=~ë=ëÜçêí=~ë=
ÑáîÉ=óÉ~êëI=ïÜáäÉ=çíÜÉê=ëí~íÉë=Ü~îÉ=ãìÅÜ=äçåÖÉê=éÉêãáí=
éÉêáçÇëX=ëçãÉ=ìé=íç=ÑáÑíó=óÉ~êë=EëìÅÜ=~ë=^êâ~åë~ëFK=píáää=
çíÜÉêë=Ü~îÉ=åç=ÇÉÑáåÉÇ=éÉêãáí=äÉåÖíÜ=~í=~ää=EëìÅÜ=~ë=
hÉåíìÅâó=~åÇ=kÉï=vçêâFK=^ää=çíÜÉê=íÜáåÖë=ÄÉáåÖ=Éèì~äI=~=
äçåÖÉê=éÉêãáí=éÉêáçÇ=ÉåÅçìê~ÖÉë=ëí~Äáäáíó=~åÇI=áí=áë=ÜçéÉÇI=
ÖêÉ~íÉê=áåîÉëíãÉåí=áå=íÜÉ=áåÑê~ëíêìÅíìêÉ=íÜ~í=ïáää=ìíáäáòÉ=
ï~íÉê=çå=íÜÉ=éêçéÉêíóK=lå=íÜÉ=çíÜÉê=Ü~åÇI=~=ëÜçêíÉê=éÉêãáí=
éÉêáçÇI=ïÜáäÉ=ëçãÉíáãÉë=ÇáëÅçìê~ÖáåÖ=ÉñíÉåëáîÉ=áåJ
Ñê~ëíêìÅíìêÉ=áåîÉëíãÉåí=çå=~=é~êíáÅìä~ê=éáÉÅÉ=çÑ=éêçéÉêíóI=
~ääçïë=Ñçê=ÖêÉ~íÉê=ëí~íÉ=êÉëéçåëÉ=íç=ÅÜ~åÖáåÖ=Åäáã~íáÅ=~åÇ=
ÉÅçåçãáÅ=ÅçåÇáíáçåëK=

While the Administrative Permit System seems to 
overcome many of the problems inherent in the other sys-
tems, only about half the eastern states have so far 
adopted this system. The remaining eastern states 
continue to rely on more traditional riparian rights 
systems. Many of these remaining states, however, seem 
to have recognized the need for greater state control over 
water allocation and are moving toward further water 
regulation. Pennsylvania is an example of this trend. 
Aside from those areas of the state that are covered by 

interstate water compacts and certain limited instances of 
withdrawals by public water supply agencies, 
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The Delaware River Basin Compact creates a system 
for regulating and managing individual withdrawals of 
both surface water and groundwater within the basin area, 
based on a comprehensive plan. A permit for water with-
drawals is required, however, only in those areas of the 
basin where the commission has determined that demands 

A number of federal laws 

êÉèìáêÉ=íÜÉ=éêçíÉÅíáçå=çÑ=

water quality for various 

reasons other than human 

Åçåëìãéíáçå=~åÇ=ìëÉK=



on water resources may create a shortage or otherwise in-
terfere with the commission's comprehensive plan for the 
basin. In practice, the commission delegates the authority 
to issue permits to the respective state in which the with-
drawal is contemplated, if that state is deemed to have an 
effective water use allocation system. This delegation is 
superseded when the commission declares a water 
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éêÉî~äÉåíK=
qÜÉ=`t^=êÉèìáêÉë=íÜ~í=ÇáëÅÜ~êÖÉë=íç=ëìêÑ~ÅÉ=ï~íÉêë=ãÉÉí=
ÅÉêí~áå=ÉÑÑäìÉåí=äáãáí~íáçåë=Ä~ëÉÇ=çå=ï~íÉê=èì~äáíó=
ëí~åÇ~êÇë=~ééäáÅ~ÄäÉ=ïáíÜáå=íÜÉ=ëìêÑ~ÅÉ=ï~íÉêK=få=íìêåI=íÜÉ=
~ééäáÅ~ÄäÉ=ï~íÉê=èì~äáíó=ëí~åÇ~êÇë=~êÉ=ÇÉëáÖåÉÇ=íç=éêçíÉÅí=
ÅÉêí~áå=~ëëìãÉÇ=ìëÉë=çÑ=íÜ~í=ï~íÉê=ÄçÇó=EÉKÖKI=ÑáëÜáåÖI=
êÉÅêÉ~íáçåI=~åÇ=íÜÉ=äáâÉFK=bm^=~åÇ=ëí~íÉë=~êÉ=ÅÜ~êÖÉÇ=ïáíÜ=
íÜÉ=ÇÉîÉäçéãÉåí=çÑ=ÉÑÑäìÉåí=äáãáíë=Ä~ëÉÇ=çå=íçí~ä=
ã~ñáãìã=Ç~áäó=äç~Çë=EqjaiëFK=^=qjai=áë=íÜÉ=íçí~ä=
~ãçìåí=çÑ=~=éçääìí~åí=íÜ~í=Å~å=ÄÉ=~ëëáãáä~íÉÇ=Äó=~=ÄçÇó=çÑ=
ï~íÉê=ïáíÜçìí=Å~ìëáåÖ=áãé~áêãÉåíLîáçä~íáçå=çÑ=~ééäáÅ~ÄäÉ=
ï~íÉê=èì~äáíó=ëí~åÇ~êÇëK=fãéäáÅáí=áå=íÜÉ=Å~äÅìä~íáçåë=Ñçê=
ÇÉíÉêãáåáåÖ=ÉÑÑäìÉåí=ÅêáíÉêá~=ìåÇÉê=íÜÉ=`t^=áë=íÜÉ=
ÇÉíÉêãáå~íáçå=çÑ=íÜÉ=ìåÇÉêäóáåÖ=ìëÉ=çÑ=íÜÉ=ï~íÉê=ÄçÇó=~åÇ=
íÜÉ=~ëëìãéíáçå=çÑ=íÜÉ=ÖáîÉå=èì~åíáíó=çÑ=ï~íÉê=åÉÅÉëë~êó=áå=
íÜ~í=ï~íÉê=ÄçÇó=íç=~ÅÜáÉîÉ=íÜ~í=ìëÉK=qÜáë=ÉãÉêÖáåÖ=áåíÉêêÉJ
ä~íáçåëÜáé=ÄÉíïÉÉå=ï~íÉê=èì~äáíó=~åÇ=èì~åíáíó=ïáää=áãéçëÉ=
~ÇÇáíáçå~ä=Åçåëíê~áåíë=çå=íÜÉ=~î~áä~Äáäáíó=çÑ=ï~íÉê=Ñçê=
~ääçÅ~íáçå=éìêéçëÉëK=

qÜÉëÉ=~êÉ=áåÇÉÉÇ=Çóå~ãáÅ=íáãÉë=áå=íÉêãë=çÑ=É~ëíÉêå=
ï~íÉê=êáÖÜíë=áëëìÉëK=fí=áë=ÅäÉ~ê=íÜ~í=ï~íÉê=~ääçÅ~íáçå=áëëìÉë=
~êÉI=~åÇ=ïáää=ÅçåíáåìÉ=íç=ÄÉI=áåÅêÉ~ëáåÖäó=áãéçêí~åí=áå=íÜÉ=
É~ëíÉêå=råáíÉÇ=pí~íÉëK=få=íÜáë=ÉåîáêçåãÉåíI=äçÖáÅ=ëìÖÖÉëíë=
íÜ~í=ãçêÉ=É~ëíÉêå=ëí~íÉë=ïáää=ãçîÉ=~ï~ó=Ñêçã=íÜÉ=ÅìêêÉåí=
ÜçÇÖÉéçÇÖÉ=çÑ=ëí~íìíçêó=~åÇ=Åçããçå=ä~ïë=íÜ~í=ÅìêêÉåíäó=
ÖçîÉêå=ï~íÉê=~ääçÅ~íáçåK=o~íÜÉêI=íÜÉëÉ=ëí~íÉë=ïáää=äáâÉäó=
ÅçåíáåìÉ=~=ÖêçïáåÖ=íêÉåÇ=íçï~êÇ=ÉñíÉåÇáåÖ=ÖêÉ~íÉê=
ÖçîÉêåãÉåí=Åçåíêçä=çîÉê=ï~íÉê=~ääçÅ~íáçå=íÜêçìÖÜ=ëíêáÅíÉê=
^Çãáåáëíê~íáîÉ=mÉêãáí=póëíÉãëK=^ë=íÜáë=çÅÅìêëI=äçÖáÅ=~äëç=
áåÇáÅ~íÉë=íÜ~í=ãçêÉ=ëí~íÉë=ïáää=äççâ=íç=Ñçêã=Åçãé~Åíë=íç=
ÖçîÉêå=íÜÉ=Åçåíêçä=~åÇ=~ääçÅ~íáçå=çÑ=áåíÉêëí~íÉ=ï~íÉêëK=
eçï=íÜÉ=êÉèìáêÉãÉåíë=Ñçê=ï~íÉê=èì~äáíóI=Ñçê=ÉåÇ~åÖÉêÉÇ=
ëéÉÅáÉëI=çê=Ñçê=çíÜÉê=éìêéçëÉëI=ïáää=áåÑäìÉåÅÉ=íÜÉ=ÑìêíÜÉê=
ÇÉîÉäçéãÉåí=çÑ=éÉêãáííáåÖ=çê=çíÜÉê=ëÅÜÉãÉë=íç=~ääçÅ~íÉ=
ï~íÉê=èì~åíáíó=áå=íÜÉ=b~ëí=êÉã~áåë=íç=ÄÉ=ëÉÉåK=


