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Prefatory Remarks

On June 24, 2003, Governor Sanford signed Executive Order 2003-16 estab-
lishing the Governor’sWater Law Review Committee (hereinafter the Committee). A
copy of that Executive Order isfound as an Appendix to thisreport.

The Committee’s 19 members span a wide range of backgrounds, including
professional affiliationswith publicly owned electrical power facilities, state regula-
tory agencies, academic ingtitutions, avariety of privateindustries, various public in-
terest groups, local water and sewer authorities, representativesin both the House and
the Senate of the General Assembly, asitting Circuit Court Judge and Mayor, aswell
as other relevant backgrounds. An aphabetical list of Committee Members and tech-
nical staff isfound on the next page.?

With this collective background, one would anticipate that Committee members
would have awide variety of views on the water topics to be addressed in Executive
Order 2003-16. In fact, thiswas true. Although every member of the Committee cer-
tainly did not agree on every singletopic, it was extraordinary to discover that through
the course of open discussion, conversation, and deliberation, Committee members
found substantial agreement on alarge number of matters.

On aregular basis, the Committee and three standing Subcommittees met
throughout the fall of this year in Columbia and in other cities in South Carolina.
During the course of its deliberations, the Committee adopted a Mission Statement
(discussed in greater detail below), created aweb page (through theinvaluableaid and
assistance of the South Carolina Department of Natural Resources) and set up three
working subcommittees: The Georgia/ South Carolina Subcommittee; The North Caro-
lina/ South Carolina (FERC) Subcommittee; and the Instate Subcommittee. A more
completereview of the Committee' sworking schedul e and the members on each sub-
committee may be found on the Committee website at: http://scwaterlaw.sc.gov/

1The Committee is deeply indebted to all the people who worked with the Committeein a
staff position. To a person, they did an outstanding job and their hard work is greatly appreciated.
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Report of Governor Sanford’s
Water Law Review Committee

Introductory Remarks

Early in its deliberations, the Committee unanimously agreed upon the following
Mission Statement to guide itswork:

To advise the Governor about initiatives needed to
preserve, maintain, and manage the water resources
of this state to ensure available and affordable quan-
tities and qualities of water for present and future
multiple uses.

South Carolinahas|ong recognized that water isahighly preciousresource and
the Committee’s work directly builds on the past efforts of many others who have
previoudly dealt with this subject. For example, in responseto earlier droughtsin the
1950s, and to concerns about pollution in the 1960s and the 1970s, the General
Assembly carefully studied and then formally adopted a variety of state-wide
solutionsto address anumber of important water quantity and water quality problems.
Again, in the 1980s, a former Governor’'s Water Law Review Committee made a
variety of recommendations that ultimately led to the development of a State Water
Policy, amendments to the Groundwater Use Act, the enactment of a Drought
Response Act, and the passage of an Interbasin Transfer Act.

As South Carolinaand other Southeastern states emerged from the most recent
regional drought ending in 2002, theimportance of preserving and saf ekeeping water
guantity for current and future needs was again brought into sharp focus. After the
most recent multi-year drought, it became crystal clear that this State can no longer
merely assumethat water will awaysbeaplentiful, inexhaustible resource. AsSouth
Carolina's population and economy grows, our water needs will necessarily grow as
well, and because South Carolina sharesrivers with Georgiaand North Carolina, our
future water needs are clearly tied into trans-boundary, multi-state questions.

Competition for water use, both intrastate and interstate, is afast approaching
reality for South Carolina. The State should meet this challenge now. At the present
moment, it is highly fortunate that no severe drought exists and therefore no water



crisisisimminent. Nonetheless, the certainty of future droughts, and the further cer-
tainty that the re-enactment of several pending Federal Power licenseswill critically
impact water areas of this State for many decades to come, emphatically supportsthe
proposition that if nothing isdoneat present, the next water conflictsand future droughts
will causereal concernsinsidethis State. Wise decisions - made now - can avoid these
unfortunate impacts and ensure our water supplies are adequate.

Because South Carolina faces new and more complex water issues brought
about by greater water consumption not merely within the State, but within the entire
Southeast region, our own water management practices can no longer operate in a
vacuum; how Georgia and North Carolina manage and use water has a significant
effect on South Carolina s use and management, and vice versa. These issues pose a
great challenge. At the same time, they offer great opportunities as roads to coopera-
tionwithour neighbors. Instead of contentious and expensive litigation, cooperation
offers the promise of ensuring our own water suppliesfor decadesto come. All these
matters are addressed in this water report.

Governor Sanford, this report isvery respectfully submitted to you, and to the
people of this State, with the sincere hope that our collective recommendations might
help position South Carolina to meet the water challenges inevitably coming in the
near future.



Summary of Some of the Major Water |ssues
Facing South Carolina

1. Inter state Questions

Severa of South Carolina’'s most significant river basins are shared with our
neighbors, Georgia and North Carolina. The Savannah River Basin is shared for
several hundred miles with Georgia, and the Catawba-Santee River Basin and the
Yadkin-Pee Dee River Basin are shared with North Carolina. Increasing population
and development in all these states, and the natural phenomenaof droughts and floods,
make water resource management agrowing challenge in theseriver basins.

Water |ssues Related to Georgia

The Savannah River isone of the most important natural resources availableto
South Carolina, but it may also become a source of contention between this State and
Georgia as Georgia contemplates greater water demand. Metropolitan Atlanta faces
the need for water. At the same time, the river basin is critical to many others,
including Beaufort and Jasper Counties, the vibrant North Augustaarea, Anderson and
its surrounding areas, and the Greenville metropolitan area. It is also a major
component of the water supply for the Georgia cities of Augusta and Savannah and
further allowsfor thelegal, cost effective disposal of treated wastewater from many of
the same areas. Its many reservoirs serve as premier recreation areasin both states. A
fact sheet giving information about the River and itsusersisincluded as an Appendix
to thisreport.

The recent drought demonstrated that the water supply of the Savannah River
basin, long considered inexhaustible, isquitefinite. Further, even without adrought, it
Is clear that issues related to the Savannah River Basin are very important to South
Carolina’seconomic growth.

The Savannah River isacritical part of the municipal and industrial wastewater
disposal process in both states. It has a certain amount of “assimilative capacity”
which alows pollutants to be economically discharged into it without violating the
legal water quality standards. Georgia currently uses the vast majority of this
assimilative capacity through its permitting of large discharges from industries and
municipal treatment facilitiesin both Augusta and Savannah. South Carolina has
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relatively small dischargesin scattered areas of the Basin. As South Carolina s com-
munities grow they will need afair proportion of thisassimilative capacity to support
the economical disposal of their wastewater.

Water |ssues Related to North Carolina

South Carolinaalso faces new water challengesto the north. In North Carolina,
two hydropower operators, Alcoa Power Generating Incorporated and Progress
Energy, are located on the Yadkin-Pee Dee River. The Federal Energy Regulatory
Commission (FERC) hasthe exclusive authority to grant hydropower licensesfor a
term of up tofifty years. These FERC licenses granted to Alcoaand Progress Energy
control - in substantial part - the stream flow of the Pee Dee River, which provides a
significant part of South Carolina’s freshwater needs. The northeastern area of our
State, from the State lineto the City of Georgetown, depends on the Pee Dee River for
water supply, serving a year-round population of 275,000, and more during the
summer. Both Alcoaand Progress Energy’slicenses expirein the near future. Under
the existing licenses, Alcoa and Progress Energy are only required to release a small
amount of water downstream into South Carolina. Thenormal stream flow istypically
significantly higher and the recent drought highlights the need for a higher minimum
streamflow within the FERC licensesto fully protect South Carolina s water supply.
South Carolina should assert its own very important interests throughout the FERC
relicensing proceedings to assure adequate streamflows to meet water supply needs
for the next fifty years.

And, while perhaps not as dramatic, the licenses for Duke Power Company’s
eleven reservoirs in North and South Carolina are also up for renewal. The same
Issues must also be addressed for thisriver system aswell.

2. Saltwater Intrusion

In certain coastal areas of the state, groundwater aquifers have been drawn
down so far below sealevel to the extent that saltwater intrusion presents a clear and
present concern to groundwater suppliesin critical areas. During the recent drought,
thelevel of certain reservoirswithin the Savannah River Basin dropped to apoint that,
had rain not come in September 2002, lowering levels might well have led to the
elimination of releases from lakes in the upper basin into the lower basin, thus
allowing the saltwater wedge from Savannah Harbor to penetrate upstream to the
Beaufort-Jasper intake.



3. Limitationsunder Existing Sate L aws

Current law doesnot fully deal with the emerging water management problems
confronting this State. South Carolina is known as a riparian state. That means, in
general, that aperson who ownsland bounded or crossed by anatural watercourse has
aprotected legal right to the access and use of the stream flow running through his/her
property. A riparian owner does not own the water itself, which is shared with other
owners above and below the riparian owner, but is permitted by the laws of this state
to accessand usethe water flowing by the owner’s property. Thisright to water useis
subject to arestriction of “reasonable use,” meaning that all riparian ownerson ariver
or stream possesstheright to use water so long asthat use causes no appreciable harm
to the rights of other riparian owners. While there is much to be said that is positive
about riparian law, as it undeniably offers protection to a variety of existing water
users, even the staunchest of advocates of this common law doctrine recognize that it
has at |east one major shortcoming - the doctrine provideslittle legal certainty.

Astheriparian right isaright held in common with other riparian owners, the
right of each riparian is coequal. New water users compete on an equal footing with
older users. In practice, many reasonable uses of water are often allowed under the
riparian doctrine, without regard to the actual amount of water consumed or the date
any particular use started. Thus, aimost by definition, reasonableness is sometimes
quite difficult to measure and may often change in a particular river basin as the
context surrounding the water usesin the basin changes over time. Thismay well be
fair, but itisan undeniably uncertain doctrinewith significant questions of allocation.

4, Nonriparian Rights

At least in theory, riparian rights only normally extend to theriparian land. In
other words, a person owning property adjacent to a river or stream possesses a
riparian right to use the water from the river or stream, but only for the benefit of the
owner’s property adjacent to the stream or river. Thewater cannot be transported off
the riparian property for use elseawhere. This limitation within the state’s riparian
doctrineisinconsistent with actual practice, in particular with public water suppliers.
Thiscontradiction potentially leaveswater utilitiesin an uncertain legal position. The
guestion has not often arisen in the past because there has (almost always) been
sufficient water. Change that fundamental assumption, however, and the question of
lakelevelsin one part of ariver basin and demand for drinking water in another part of
that same basin suddenly raises difficult technical, legal, and even emotional
guestions. At that point, the further question about the transportation of the large
interbasin transfers of water to nonriparians becomes areal concern.



5. PubliclInterest

The State’s current common law riparian system does not fully take into
consideration the public’s interest in water use. The ultimate public interest in any
system of water law is to discourage waste and foster the best possible use of the
resource. Beyond the interest in providing security to beneficial private uses, public
interestsexist in the protection of theresourcein general. Such publicinterestsinclude
the maintenance of minimum stream flow for protection of water quality, fishery
resources, navigation, recreation, and aesthetics. The riparian system does not fully
provide protection to these public interests, because riparian rights are a common
property system. Under a common property scheme, it is up to al the co-ownersto
decide if, how, and when to use their water right. The problem with a common
property schemeisthat when the use reaches capacity, it ispossible that a*“tragedy of
thecommons’? results. Water users, exercising their own interests, might appropriate
their own share of “reasonable use” to the point that while every individual user
appearsto be “reasonable,” collectively theriver basin isat apoint of exhaustion.

Current law does not fully permit the State to actively participate in critical
riparian decisions and the adversarial litigation process rivets a court’s attention to a
particular parcel of land in dispute and is based on specific facts peculiar to that
particular case. The publicinterest isnot awaysfully understood within the context of
litigation solely between one user and another.

6. Public Trust Doctrine

Coexisting with the privateriparian right isthe public trust doctrine. Under the
South Carolina Constitution and by statute, the State ownsin public trust the property
below the high water mark of navigable waters. As a trustee for the public, South
Carolinaisresponsiblefor protecting and preserving theintegrity of navigablewaters
for current and future commercial and recreational use by itscitizens. Pursuant to this
state power to protect water resources, about half of the Eastern states, including
South Carolina, Georgia and North Carolina, have moved towards a permit system

2 Inavery famous article, “The Tragedy of the Commons,” Garrett Hardin suggested that
when the problem becomes a* common one’ - that isaproblem for everyone to ded with - no onewill
takefull responsbility - and thus*freedom inacommon bringsruinto al.” See Hardin, The Tragedy
of the Commons, 162 Science 1243 (1968).
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that alterscommon law riparian rights. Thisnew system, sometimes called “regul ated
riparianism,” attemptsatransition fromacommon property systemto that of apublic
property system. Under aregulated riparian system, awater user must obtain apermit
fromthe statein order to withdraw water. Thewater rights of usersare determined by
the permit instead of the riparian doctrine. Even so, the criteria of reasonable useis
applied by the state in deciding whether to approve a permit. However, the major
differencein applying the reasonabl e use standard under apermitting system isthat the
reasonable use of water isdecided prior to actual water consumption; whereas under
atraditional riparian approach, the determination of reasonable use occurs after the
use has begun, and litigation over such useis underway.

Currently, South Carolinahasin place apermitting system for groundwater use,
wherein a permit is required for withdrawals of three million gallons or more per
month in capacity use areas. Although most water usageisderived from surface water,
South Carolinadoes not currently require permits for surface water withdrawals un-
less the withdrawal falls under the Interbasin Transfer statute.* In contrast, North
Carolinaand Georgia have had a surface water permitting system in place for twenty
years.

7. Successful Negotiationswith other States

This State needs to position itself to successfully negotiate with other states
and, if all negotiationsshould utterly fail, resulting inlitigation, to also positionitself to
bein acompetitive position to litigate with others. To accomplish thistask isnot easy.

For example, athough the question of whether or not South Carolina should
have a surface water permitting system is a controversial issue, with important
arguments by important interests on both sides of thisissue, it seems apparent that
the lack of asurface water permitting system clearly impacts other water issues—as
further discussed later in thisreport (See In-State Recommendations #3).

3 Section 49-21-10 et seq., as amended, Code of Laws of South Carolina, 1976.
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Committee Recommendations

1. Instate Water |ssues:
New L egislation to Protect the Public

Toprotect thepublicinterest, the Sate should bemadeawar e of, and,
if apropriate, intervenein actions affecting private water rights. To
thisend, the Committeerecommendsthat a notice/intervenor statute
be adopted, allowing the State the ability to intervene in private
water disputes.

As noted earlier, riparian law is solely focused on resolving disputes among
privateriparian owners. If, for example, adownstream riparian owner isdamaged by
an upstream diversion of water, the downstream owner can seek recourse in court to
recover damages or seek an injunction. Although the State, as trustee for the public,
may have asignificant interest in the outcome of such litigation, the State is given no
notice, nor opportunity to intervene if public interests are at stake. A statute that
allows South Carolinato become aparty to thelitigation will broaden the issues con-
sidered in resolution of water disputes to include the public interest. Although the
Committee unanimously endorsed the concept of Stateintervention, theissue of whether
the State should have a conditional or unconditional right is a matter the Committee
felt should be left to your discretion to recommend, as you may seefit, to the General
Assembly. If the Stateisgiven an unconditional right, the Attorney General possesses
the unilateral power to intervene if doing sois, in hisor her judgment, in the State's
best interest. If the Stateisgiven aconditional right to intervene, the Attorney General
would make an application to the court showing it has good causeto intervene, but the
court decidesif the State can intervene.

A proposed statute to accomplish thisgoal isdrafted below:

In any civil action in which the right to use, consume, dispose of,
or withdraw the waters of this State, including surface and
groundwater, is asserted, challenged, or otherwise disputed, the
Attorney General shall be served with copiesof all Pleadingslisted
in Rule 7(a) of the South Carolina Rules of Civil Procedure. The
purpose of this requirement isto alow the Attorney General the
opportunity to determineif the public interest would be served by
theintervention of the State. The State’sright to intervene shall be
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an unconditional/conditional right under Rule 24(a), SCRCP. The
State may intervene at any time during the time in which the civil
actionispending, but the application for intervention shall be made
in atimely manner, and may not delay thetrial of the case, except
in the discretion of the Circuit Judge.

No judgment entered affecting the rightsto the State’ swaters may
be binding except between the named parties to any civil action
unless the Attorney General is properly served pursuant to this
section.

Any judgment affecting the rights to the State’'s waters shall be
served ontheAttorney General. Whenever any Order of aCircuit
Judge which affects“water rights” is appealed, the briefs shall be
served on the Attorney General.

It shall betheresponsibility of all counsel of record to comply with
this section. The Clerk of Court and the Presiding Judge shall
make appropriate inquiry of the partiesto ensure compliancewith
thissection.

Instate Water |ssues:
New L egislation to Protect Riversand Streams

A minimum amount of water should be maintained to support
instream needsin rivers and streams. The State should, giving due
consider ation to existing usesand taking into account the public need
for drinking water supply, modify the current common law riparian
doctrineby setting an instream flow needed for each river and stream
in the State. Such instream flow will guar antee an adequate volume

of water to support aquatic lifeand preserve water quality.

Under the State's current riparian doctrine, riparian owners can withdraw any
amount of water from streamsand rivers so long asthe withdrawal isreasonable. The
cumulative effect of all riparian ownersalong ariver or stream withdrawing water may
be reasonable as to each other, but fails to account for what is reasonable for protec-
tion of theentireriver system asapublic resource. Thus, multiple private withdrawals
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can lead to compl ete exhaustion of water, |eaving an inadequate supply remaining for
public recreation, preservation of water quality, and maintenance of wildlife habitat.

The Committee recommends enactment of astatute that requiresacertain amount
of water to be preserved inriversand streamsfor public purposes. Thisinstream flow
would take precedence over private withdrawals. Reasonable use of private users
would be determined from the amount of water remaining above and beyond the
designated instream flow.

3. Instate and I nter state Water |ssue:
New Legislation: Surface Water Withdrawal Permits

Withdrawals of surface water are currently unregulated in South
Carolina.* Many large withdrawals of surface water are occurring
or arecontemplated. Theimpact of these withdrawalsisand will be
significant. The Committee recommends that the State modify the
current common law riparian doctrinesuch that apermitisrequired
for any withdrawal greater than or equal to 3 million gallons per
month. This recommendation ishighly qualified to car efully grand-
father all existing present users and to protect existing capital in-
vestmentsand reasonable investment backed expectations.

Asnoted previously, South Carolina has enacted a permitting system for with-
drawals of groundwater, but withdrawal s of surface water are subject only to reporting
of amounts withdrawn greater than three million gallons per month. Consequently,
while the State can track consumption of surface water, it lacks the ability to manage
that consumption to maximize its beneficial use. The Committee recommends revi-
sion of the existing Surface Water Withdrawal and Reporting Act to allow for apermit-
ting system. Asexplained earlier, a permitting system would alter riparian common
law, in that the water rights of users would be determined by the permit instead of the
riparian doctrine. Nevertheless, the riparian criteria of reasonableness would remain
asthe standard from which the State reviews the permit application.

4 Asnoted above at page 7, the Interbasin Transfer Act requires apermit for all withdraw-
als of water greater than one million gallons per day or five percent of the seven day, ten year low
flow, whichever isless, when any part of that withdrawal istransferred from oneriver basininto
another.
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Thisisacontroversial recommendation. Many interests, including interestsrep-
resented on this Committee, oppose state regul ation of surface water and many inter-
ests are fearful of the consequences of such regulation. Recognizing those concerns,
the Committee’s recommendation isahighly qualified one - suggesting that any new
legidlation expressly take into account reasonable investment backed expectations,
the protection of existing capital investments, and the grandfathering of all existing
uses.®

Nonetheless, while recognizing that this recommendation is not without
controversy, the Committee very respectfully points out that the need for this new
permit isvery great for three reasons:

First, a permitting system for surface water withdrawals would serve the
interests of private water users and the State. For private users, the permit would
provide ameasure of certainty currently missing from theriparian doctrine. A permit-
tee would know at the outset that its use is reasonable; therefore, the permitted useis
protected as reasonabl e through the term of the permit.

Second, for the State, the great public interest in the water management of our
rivers, streams, and lakes, requires a much better understanding of the withdrawals
that exist and which will exist in the future. Without this permit in place, state
decision-making processes about water consumption in the future are severely im-
pacted.

Third, and perhaps most important of all, enacting a surface water permitting
system will significantly improve, and perhaps even be indispensable to, South
Carolina’s prospectsfor interstate conflict resol ution.

Georgia, for example, has had in place a surface water permitting system for
many years and without a corresponding permit system in place in this State, some
Georgiaofficialshave expressed public reservations about even entering into negotia-
tions concerning water allocation of the Savannah River. Interstate water allocation
involves a binding agreement on the amount of water each stateis entitled to use. If
South Carolina has no means of controlling withdrawals from the Savannah, thereis

®> The grandfathering provision in any such legislation might also take into account not
merely present use but foreseeable future capacity. Of course, the specific details of such legisla-
tion are beyond the scope of this report.
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no way of enforcing the negotiated water allocation. With due regard to real in-state
concerns, and subject to important qualifications in the proposed legislation to deal
with those concerns, it is the Committee’s considered opinion that South Carolina
should establish a surface water permit system - prospective in nature - in order to
protect its own vital interests and to lay the groundwork for successful negotiations
with other states.

4, Instate | ssues:
New L egislation: to Conform Riparian Law to Current Practice

Intrabasin transfer sof water and use of water on non-riparian lands
isnot currently allowed under our common law riparian doctrine,
yet it occursevery day by publicwater systems providingdrinking
water to their customers. The committee recommends that new
legidlation be drafted to validate the existing use of water on non-
riparian lands.

The State’ sexisting riparian doctrine conferstheriparian right to use water only
upon those who own property adjacent to a natural watercourse, and the use is al-
lowed only for the benefit of that property. In practice, however, water fromriversand
streamsis commonly withdrawn for use on non-riparianlands. An exampleisapublic
water system whose intake is located on riparian land, but the water withdrawn is
transferred to consumerswho obviously are not ownersof riparian land. The Commit-
tee strongly recommends that the State protect public water suppliers by modifying
our riparian law to recognize existing intrabasin uses aslawful.®

S. Instate L aw:
New L egisation: Changesto Drought Response Act

The Drought ResponseAct providesa sound mechanism to allocate
water usageduring drought conditions. The Committeerecommends
minor wor ding changesintheAct toexplicitly acknowledgethat the
Act modifieswater rightsunder the common law riparian doctrine.

6 Anargument certainly existsthat the Interbasin Transfer Act, as currently drafted,
recognizesthisvery right. To clarify, however, what might be otherwise a possibly ambiguous law,
additional language might be added to eliminate any question on this point.
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The South CarolinaDrought ResponseAct, § 49-23-10 et seg., providesamecha-
nismfor restricting water use during aseveredrought. If the Drought Response Com-
mittee determinesthat restrictions upon nonessential water use are reasonably neces-
sary to ensure adequate water supply, it isauthorized to impose such restrictionsfor as
long as the drought conditions require. Additionally, if the Drought Response Com-
mittee determinesthat the severity of drought threatens public health and safety, it may
recommend actionsto the Governor, who may declare adrought emergency and issue
emergency, mandated water restrictions.

TheActin effect altersriparian law by allowing water use restrictionsin times
of severe shortage regardless of ariparian owner’sright to reasonable use. However,
theAct does not explicitly statethat riparian rightsare altered in these limited circum-
stances. The Committee recommendsthat the General Assembly clarify thisimportant
point so that the State can act swiftly to protect water supply without the risk of
litigation slowing responsetime.

6. Instate | ssues:
M ore Effective Water M anagement

Duringtherecent drought, impoundmentsand aquifer-stored water
significantly aided the ability of public water systemsto provide ad-
equate water for domestic use. The Committee recommends that
the State promote and encour agewater conser vation, mor e efficient
useof water and water storageduring timesof adequateflow to bet-
ter preparethe Sate for drought conditions, by considering incen-
tivesfor water conservation, low impact development, protection of
guality through water shed management and wetlands preser vation
and enhancement, infiltration of treated wastewater and stormwater,
aquifer storage and surfaceimpoundments.

During the recent drought, it became apparent that there is insufficient water
storage during times of shortage, and with population growth expected to increase
demand, South Carolinamust act proactively to address our limited capacity. Water
conservation through increased efficiency in supply and delivery and long rangeland
use planning are positivefirst steps. Reservoir operators should adopt drought contin-
gency plans. Incentives should be considered for water utilities and other users. A
variety of new technologies have come on line dealing with the use of effluent for
irrigation, the use of natural or artificial wetlandsfor storage and infiltration, and the
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reduction of other consumptive water uses. Promotion of land use planning that
protects aquifer recharge areas and encourages permeabl e surfaces can enhance the
State’'s groundwater supply. Public education concerning the importance of water
conservation isalso animportant component.

Furthermore, South Carolina should consider the development of new
reservoirs for water supply. The Committee notes that off-stream reservoirswill be
eas er to permit than main stem reservoirs. Off-stream reservoirs are those constructed
adjacent to ariver. Thistype of reservoir does not dam the river itself, but, instead,
captures high flowsfrom ariver for storage. Off-stream reservoirsare less damaging
to riverine ecology yet providethe beneficial purposes of water storage, flood control,
recreation, and power generation.

Finally, the State should encourage regional water systemsthat take advantage
of the economy of scale inherent in water supply and treatment. Thisis even more
important when those systems employ the conjunctive use of surface and
groundwater. The Committee recommends a coordinated agency program to
encourage wise use and management of our existing water supply.

7. Instate and I nter state | ssues:
DHEC should effectively useits Clean Water Act authority in
FERC réelicensing.

The Committeerecommendsthat the State’ sauthority under
Section 401 of the Federal Clean Water Act should be used to
further all applicable Sate water goals.

The Federal Power Act requires that each applicant for a FERC hydro-power
license must receive a water quality certification from the state in which the hydro-
power facility islocated. Becausethe Federal Power Act preempts some state regula-
tory powers, the 8 401 certification is one method that a state may use to impose
conditionsin the FERC licensee.

The Clean Water Act specifies that states must act on a § 401 Water Quality
Certification within one year of receipt of acomplete application or the certificationis
considered waived. If an applicationismade over ayear in advance of the completion
of FERC relicensing-related biological and other flow or quality-related studies, then
DHEC may not have the most up to date or complete information on which to base
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its decision.Santee Cooper is working with DHEC to avoid this problem by volun-
tarily withdrawing their application and resubmitting it after the necessary studiesare
completed. That solution isonethat should be used asan examplewith other utilities.

| nterstate | ssues

8. Inter state | ssues:
Savannah River Basin Compact

TheBasic ldea:
A Compact
between the State of Geor gia, the Sate of South Carolina,
and the Federal Gover nment

The Sate of South Carolina should consider entering into a Com-
pact with the State of Georgia and the Federal Government con-
cerning the Savannah River. It would be in the interest of South
Carolina to take theinitiative to make this happen and thetimeto
undertakethisactivity isnow.

The Savannah River forms the State boundary between South Carolina and
Georgiafor amost 200 miles. Because the Federal government is such an important
presencein the Basin, South Carolinacannot address any of theissues associated with
the Basin by itself. In fact, the tendency of this State to do so would only exacerbate
the long term problems. A binding agreement, negotiated with the State of Georgia
and the Federal Government, isahighly desirable method to deal with otherwisefore-
seeabl e serious conflicts between the States and which, if done properly, will assure
that South Carolina obtainsits equitable share of the Basin's resources.

Idedlly, if the negotiations were successful, an agreement would take the form
of aRiver Basin Compact. A Compact isaspecific form of aninterstate arrangement,
provided for in the U.S. Constitution and used to create binding, enforceable agree-
ments between states. A Compact is created when the legislatures of the respective
states and the Congress of the United States all enact identical Bills that encompass
the agreement and those Billsare signed into law by the respective Governorsand the
President.
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This is not a novel idea. River Basin Compacts have been created between
many states and thelegal form of such compactsiswell defined. The alternativeto an
agreement between this state and our neighboring statesis disagreement and litigation
over water issues. Litigation between states on water issues is extremely expensive
and highly unpredictable. The United States Supreme Court under the Federal Consti-
tution has the authority to resolve disputes between the states and does so - when it
comesto water issues- by using adoctrine known as“equitable apportionment.” This
doctrineisacomplex set of legal rulesand regulationsand it isnot easily summarized
in asentence or two. Thismuch, however, isclear - the United States Supreme Court
allocates water on the basis of anumber of factors, including acritical review of what
each state needs, what each state does with the water, and how careful each stateis
with the water it already has. This processis not driven by any single formulaor any
rigid legal rule, as best illustrated by a famous quotation from New Jersey v. New
York, 282 U.S. 336 (1931), where Justice Oliver Holmes penned the following lines
for the Court:

A river is more than an amenity, it isatreasure. It offers a
necessity of lifethat must berationed among those who have
power over it. New York has the physical power to cut off
al thewater withinitsjurisdiction. But clearly the exercise
of such a power to the destruction of the interest of lower
States could not betolerated. And on the other hand equally
little could New Jersey be permitted to require New York to
give up its power atogether in order that the right might
come down to it undiminished. Both States have real and
substantial interestsin the River that must be reconciled as
best they may. The different traditions and practicesin dif-
ferent parts of the country may lead to varying results but
the effort always is to secure an equitable apportionment
without quibbling over formulas,

A Compact providesthe additional benefit of including the Federal Government
and its many agencies as a Party. Because the Federal Government is so pervasive a
force and presencein the Savannah River Basin, no action of the Statesthat materially
affects the water resources can easily be accomplished without Federal permission.
The recent drought made it clear, for example, that the interests of the States in the
management of variousreservoirsin the Savannah River Basin are not necessarily the
same as those of the Corps of Engineers. A Compact would create a mechanism
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whereby thetwo States, working together with the Corps, can maximize the benefit of
thereservoirsto al parties.

Because a Compact can encompass any issuesthat are agreed to by the Parties,
itisanideal vehicleto resolve anumber of different questions between this State and
Georgia. Most Compacts have been negotiated between upper basin and lower basin
statesand thetraditional practiceisto specify aminimum flow and quality at aspecific
point near the State line.

The Savannah River situation is different and somewhat unique. Because the
River formsthe Stateline, both states are interested in and affected by everything that
occurs for its entire length. Water supply, wastewater disposal, flood control, eco-
nomic development, recreation: all these things have the potential to create conflict
between the States at any point onthe River. Thereforethe Compact that South Caro-
linaand Georgia should seek to negotiate must recognize thisfact and establish pro-
cedures and mechanisms to address conflicts asthey arise.

Time is of the essence in the initiation of negotiations because there are, at
present, no formal disputes between the States and the Federal Government over the
Basin and there appearsto be awillingness, even an eagerness, by many of the water
users in the Basin to undertake discussions. Accordingly, the Committee recom-
mends that South Carolina take the initiative to immediately begin a process
with Geor giaand the Federal Gover nment that can result in a River Basin Com-
pact designed to for malize the relationships between the Partieswith regard to
the River and itsresour ces.
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Some Details:
The Possible Scope of a Compact

Before negotiations begin, it is hard to predict what the Compact might ad-
dress.” The Committee, and in one of its Subcommittee reports, has extensively looked
at avariety of factorsthat the Compact might review and seek agreement on between
the Compact Parties. Referenceis madeto the Committee website for amore detailed
discussion of thistopic. Thefollowing topics are merely mentioned as being possible
Issuesfor discussion among theinterested governments:

a. TheAllocation of the Usable Water Supply in the River

The division of the available water supply is the crux of any Compact with
Georgia. Thisisan extremely complex legal, technical and political question. It will
involve marrying theinterests of several Federal agencies, many privateinterestsand
the State and local governments of both South Carolinaand Georgia. Aninitial ques-
tion to be answered involves the actual availability of excess water and, since the
answer depends almost totally on the assumptions one makes about reservoir opera-
tions and downstream rel ease requirements, it cannot be separated from the actions of
the Corpsof Engineersand other Federal agencies. It may emergethat afair reading of
the data indicates that no excess water is available and that will make the problem
more complex.®

b. Interbasin Transfers

Another critical issuethat must be acknowledged and addressed isthe matter of
interbasin transfers. South Carolinahastwo large interbasin transfers, Greenville and
Beaufort-Jasper, which together arelegally permitted to move 210 million gallons per
day out of the Basin. Georgiaat the moment has none but facesthe potential for avery
large one. Thisissueisaparticular point of contention in timesof drought when users
in the Basin feel impacted by those who take water out of the Basin. Mandatory ap-
proaches to water conservation and staged reduction inwithdrawal sintimes of drought
can be expected to arise in negotiations on this point.

" Thefamous manager of the New York Yankees, Casey Stengel, was once purported to have
remarked “making predictionsisvery difficult, especialy about thefuture.”

8 Some of the basic groundwork for negotiations has aready been at least partially undertaken.

For example, resource agencies from both Georgiaand South Carolina, working in conjunction with
theArmy Corpsof Engineers, have devel oped amathematical hydrologic model of the River basin.
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c. ModelstoAllocate Water

Severa different approachesto the allocation of the water resource have been
suggested. One conventional approach is to negotiate an allocation based on some
external fixed criteria such as the respective States' land area of the Basin and then
enforce that allocation legally. The Committee also discussed an approach whereby
the water could be valued as a commodity and an alocation process could emerge
through which water users would pay a Basin Trust Fund for the rights to use the
water. Whilethisconcept isinitsinfancy, and the Committeeisnot expressly recom-
mending it at thistime, it may prove quite valuable in the future. A paper from the
Strom Thurmond I nstitute discussing this approach isincluded asan Appendix to this
Report.

d. TheAllocation of the Pollutant Assimilative Capacity

TheRiver isacritical part of the municipal and industrial wastewater disposal
processin both states. It hasacertain amount of “assimilative capacity” which allows
pollutants to be economically discharged into it without violating the legal water
guality standards. At the moment, Georgia uses the vast mgjority of this assimilative
capacity through its permitting of large dischargesfrom industriesand municipal treat-
ment facilitiesin both Augustaand Savannah. South Carolinacurrently hasrelatively
small dischargesin scattered areas of the Basin.

It is important that water quality standards for all parts of the River be con-
sistent between the two States. This matter has significant implications for
economic development on the South Carolinaside of theRiver, since lower stan-
dards arguably allow for lower cost industrial and municipal wastewater
management. This was not a significant issue as long as South Carolina was
relatively undevel oped compared to Georgia. Now, however, South Carolina' s Savan-
nah River communities are growing rapidly and maximum loads are being set for the
River in both State and Federal 1aw. South Carolinamust assurethat it hasaccesstoits
fair share.

The South Carolina Department of Health and Environmental Control (DHEC)
has advised Georgia officials that, because the River is a shared resource, South
Carolinaclaimsto beentitled to half the assmilative capacity and thisclaim has caused
some concern between the two States. This issue, along with others, seems to be an
ideal candidate for formalized high-level negotiationsand might beresolved either as
part of a Compact, or through another mechanism such as aMemorandum of Under-
standing that is separate and apart from a Compact. The choice of mechanism
depends on timing and whether assimilative capacity can rationally and effectively be
treated as adiscrete i ssue capable of independent resolution. The Committee believes
this process decision is best |eft to the Governor and DHEC.
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e. Similar Sate Protocolsto Managethe River Basin

Both point and non-point sources of pollution affect the water quality of the
Savannah River, and the River supports abroad and rich complex of wildlife habitats
and ecosystems. From both an environmental protection and an economic equity per-
spective, the controls over pollution and habitat modification should be consistent
between the states. Both states would benefit if water quality remains high and the
environment isprotected. At the sametime, thefailure of one stateto doitspart would
cause both states to suffer. The Compact might well contain various protocols that
obligate each state to manage its Basin resources in a consistent manner.

f. Common Management in the Basin During a Drought

Animportant concernfor all residents of the Basin and for the Federal Govern-
ment is the management of the three Federal reservoirs: Lakes Hartwell, Russell and
Thurmond. The U.S. Army Corps of Engineers (Savannah District) operates these
lakes principally for hydropower generation and flood control. Theselakesalso serve
the equally important (at least from the States’ perspective) functions of water supply
storage, recreation, downstream water quality and habitat protection.

During the recent drought, thesereservoirs served asacritical component inthe
conservation of water for usersin the upper Basin and for flow sustenancein thelower
Basin. However, asthe drought proceeded into itsfourth year, it became clear that the
continued operation of thereservoirsfor power generation had resulted in more water
than necessary to provide for and protect downstream uses being released into the
ocean when it could have been kept in storage. Theresult, in the summer of 2002, was
that recreational use of thelakeshad nearly ceased, shore-side businesseswere closed,
Anderson was in danger of losing its water intakes, and downstream users in both
states were being told that, without rain, the available supply would be exhausted by
January. The Corps of Engineershasalegal and economic obligation to generate power
through the various dams and had no way of knowing that the drought would last as
long asit did. The Committee recommendsthat South Carolinaand Georgiadevelop a
common position with respect to the lakes and determine, with the Corps, how best to
manage the lakes, which are now being used intensely in ways not appreciated when
they were first authorized. Especially important will be the development and
specification of proceduresto follow in times of drought emergency. The Compact,
whichwill likely involvethe Corpsasthe cognizant Federal agency, isthe best vehicle
for accomplishing this.
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g. A Bi-State Strategy Concerning Future FERC Relicensing

In addition to the Federal reservoirs, privately owned hydroel ectric reservoirs
arelocatedinthe Basin. Theseinclude L akes K eowee and Jocasseein South Carolina
and Lake Tugaloo in Georgia. Each of these reservoirsis subject to licensing by the
Federal Energy Regulatory Commission (FERC). Whilenone of theserelicensingsare
imminent, it will clearly be important to South Carolinato have an agreed upon pro-
cessto allow both statesto devel op consistent positionswhen thetime comes. Thisis
especially important to South Carolinabecause L akes Jocassee and Keowee are very
important recreational and water supply resources for the upstate. The State’s
experience with the current FERC relicensing process on the Catawba/\Wateree and
the Yadkin/Pee Dee will provide an excellent point of reference for this process. The
Committee recommendsthat the Compact specifically outline aprocesswhereby such
acommon position can be devel oped between the states.

h. Other Possible Points of Discussion

A number of federal agencies conduct natural resource activitiesin the Basin
including the Corps of Engineers, the Department of Energy, the Southeast Regional
Power Administration, the Fish and Wildlife Service, the Forest Service, the Environ-
mental Protection Agency, the National Oceanic and Atmospheric Administration, and
the Geologic Survey. It has been the practice in other Compacts that one agency
represents the federal government in the negotiations and in the subsequent manage-
ment program. Administration of the Compact is a'so something that needs careful
thought as would some method of resolving disputes that might arise under such a
Compact. Severa recent compacts between other states contain clear and specific
dispute resolution processes that the parties invoke before litigation in the Courts.
Those details are important but it would be putting the cart in front of the horse to
discussthem at thistime.

If you feel that a Compact has merit, we would respectfully recommend that
you initiate contacts with the Governor of Georgiato learn if thereismutual interest on
the part of that State.®

° Although it appears that South Carolina Code of Laws § 49-21-80 assigns the responsi-
bility for negotiation of interstate agreementsto DHEC, thisresponsibility isnot exclusive. Under
Article 4 of the South Carolina Constitution, it also appears your office may lead or take part in
negotiationswith Georgia.
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0. Inter state | ssues:
I mproved Communicationsbetween North and South Carolina
Regar ding Common Water Resour ces.

The South Carolina and North Carolina General Assemblies are considering
legidlation to create a Bi-State Commission that would address, in an advisory fashion,
matters of mutual interest in the Catawba River Basin. The Committee believes that
river basin commissionsto monitor conditions and advise regulatory agenciesin both
states are highly positive. A single Bi-State Commission could serve as an umbrella
organization to several individual basin “subcommittees,” thus maintaining consis-
tency and addressing issues that are statewide in impact. “Basin Subcommittees’
could address those i ssues pertaining to each single basin, while reporting to the full
Commission, so that consistency with other basins on a state-wide basis can be main-
tained.

Accordingly, the Committee recommends asingle North Carolina-South Caro-
lina Commission to addresscommon interestsin al river basins shared by both states.

10. Interstatelssues:
Through all appropriateagencies, the State of South Carolina must
carefully stay deeply involved in Federal Energy Regulatory Com-
mission relicensing processfor hydropower facilitiesupstream from
South Carolina.

The Federal Energy Regulatory Commission (FERC) licenses non-federal hy-
dropower reservoirsfor aperiod of 30-50 years. The FERC license establishes stream
flow requirements for power production and for environmental protection. Hydro-
power licenses for Alcoa Power Generating Incorporated and Progress Energy, lo-
cated on the Yadkin-Pee Dee River in North Carolina, and the Duke Power Company
licensefor itsfacilities on the Catawba River in North and South Carolinawill expire
soon. The licensees are already in the process of developing applications to renew
their FERC licenses. Thismulti-year processincludes professional studiesof instream
flow needs below the reservoirsand will result in licenses that will affect river flows
into South Carolinafor many (30-50) yearsto come.

Thisisahighly critical issue - asit affects water suppliesfor the next 50
years. The State must ensure that its internal policies, laws and regulations dealing
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with water management and its positionstaken on impoundmentswholly contained in
South Carolinaare consistent with itsrequests of FERC and impoundment operators
inNorth Carolina

There are amultitude of issuesto addressin relicensing including a sufficient
guantity of water of sufficient quality to sustain public supply, industry, agriculture,
economic development, recreation, navigation, the protection of ecosystem habitat,
and the growth anticipated with present and future users. Given the breadth of issues,
anumber of State agenciesare necessarily involved. The Gover nor’s Office needsto
ensurethat the existing cooper ation between the state agencies participating in
thisprocess continuesand resultsin a single, unified state position that protects
our quality of life. Thisisacritical issuetothenear and long term future of South
Carolina and, even in atime of economic problems, it clearly justifies a serious
commitment of State resour ces.
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Conclusion

1. The Federal hydropower relicensing process, which is on-going even as this
report is being completed, is of critical importance to this State. The future water
supplies for important areas of the State are at stake.

2. Economic growth inthe Savannah River Basinisat risk. If wedo not find afair,
equitable method of allocating resources in the Savannah River Basin, it is unfortu-
nately possible that disputes between this State and Georgiawill exist in the future.
Such disputes could be costly to litigate and uncertain in outcome.

3. Cooperation, not litigation, should be the goal of this State with the States of
North Carolina, Georgia, and the Federal Government. Successful negotiations, how-
ever, require that we put our own house in order.

4, Great opportunities exist, but so do time pressures to resolve key water man-
agement questions. Theimportance of the issues discussed in thisreport callsfor the
State’'s very best efforts.

5. It was animmense pleasure for thisentire Committee'® to work on this project.
Thank you, Governor, for permitting all of usto servethisgreat State.

Very respectfully submitted,
Heplom. Stz

S{ephen A. ’Spié)
On Behalf of the Entire Committee

10 Governor - you put together awonderful Committee. Members of the Committee
dedicated countless hours of hard work, and it was an immense persona and professional pleasure
to work with this group.
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A. Executive Order
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C.  Dr. Robert Becker’s Comments On Use Replacement Costing
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' FILED
State of South Carolina  Juy 2400

Lxecutite Bepartment Wark Fammond -

BECAETARY OF STATE

Bffice of the Bofernor
Execumive Oroer No.

2003-18

WHEREAS, tha waters of the State are a finite and valuable natural MeSOLCE,

and an adequate supply of high quality water is essential to the health, safaty, welfare
and quality of life of the citizens of South Carolina; and

WHEREAS, water Is vital for individual, agricultural, industrial, commercial and
recreational usas, and is essantial for fish and wildlife: and

WHEREAS, the laws and regulations pertaining to the State's water resources
should be periodically reviewed to insure that those laws and regulations allow for tha
effective management and stewardship of this critical natural resource; and

WHEREAS, the Board of the South Carolina Department of Matural Resources

has requested the establishment of a water law review committee to assess the State's
water laws, i

NOW, THEREFORE, | do hereby establish the Governor's Water Law Review
Committes (the Committea”).

1. The Committee shall conduct a comprehensive review of South Carolina's
water laws and recommend changes that would improve those laws.

2. As part of its review of South Carclina's existing water laws, the
Committee shall receive testimony from the public and interested parties.

3. The Commitiee shall also evaluate whether Sduth Carclina should enter
into compacts with neighboring states regarding shared water resources.



Exacutive Ordar Mo. 2003-16

Page Two

The Committes shall be comprised of members appointed by the
Governor, including a Professor of the University of South Carolina School
of Law who shall serve as its chairman.

The Commitiee shall be authorized in the furtherance of its mission to hold
public hearings and take such other actions as it deems necessary and
advizable.

The Committee shall release a report of its findings by January 13, 2004,
and issue additional reports as directed by the Governor.

The Governor's Office and the Offica of tha Exacutive Director, Budget
and Control Board, shall provide staff support as nacessary o assist the
Committes in carryving out the directives of this Executive Order, The
Committes may also receive staff support and technical assistance from
the Department of Naturai Resources and the Department of Health and
Environmental Conirol, as their respective boards and the Committea
deem appropriate.

This Order shall take affect iImmediataly.

ATTEST:

GIVEN UNDER MY HAND AND
THE GREAT SEAL OF THE
STATE OF SOUTH CAROLINA,

. THIS 24Y.th DAY OF JUNE,
2003

Vg S~

MARK SAHFQR_D.'_)

Govarnor

Tk ok

MARK HAMMOND
Secretary Of State
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Appendix B

Savannah River Fact Sheet

The Savannah River Basin is 250 miles|long with amaximum width of 70 miles. The Basin hasa
total area of 10,579 sguare miles with 5,870 square miles occurring in Georgia, 4,530 square
milesin South Carolina, and 179 square milesin North Carolina

The Savannah River is 312 mileslong from headwaters of the Chattooga River to the mouth of
Savannah Harbor. Principal tributary streamsin the South Carolina portion of the Basin are the
Seneca River which drains from Lakes Keowee and Jocassee to Lake Hartwell, the Toxaway
River which drainsinto Lake Jocassee, the Tugaloo River which drains from Lake Tugaloo to
Lake Hartwell, the Chattooga River which flowsinto Lake Tugal oo, Rocky River which flows
into Lake Russell, Little River which flowsinto Lake Thurmond, and Stevens Creek which flows
into Stevens Creek Reservoir.

The average annual flow of the Savannah River is 9,286 cubic feet per second (cfs) or 6,036
million gallons per day (mgd) at Augusta, Georgia, and 11,810 cfsor 7,676 mgd at Clyo, Georgia.
The lowest average annual flows at these sites occurred in 2000 and were 4,754 cfs or 3,090 mgd
at Augusta and 6,009 cfs or 3,906 mgd at Clyo.

Lakesand reservoirsin the Savannah River Basin significantly regulate the flow of the River and
itstributary streams and include the following:

Corpsof Engineers Lakes
1. Lake Thurmond has a drainage area of 6,150 square miles, usable storage of 563.8
billion gallons, and electric generating capacity of 280,000 kw.

2. Lake Russell has a drainage area of 2,900 sgquare miles, usable storage of 292.9
billion gallons, and electric generating capacity of 300,000 kw (pump back capac-
ity—300,000 kw).

3. Lake Hartwell has adrainage area of 2,088 square miles, usable storage of 556.8
billion gallons, and el ectric generating capacity of 344,000 kw.

Duke Power Lakes
1. L ake Keowee has a drainage area of 439 sguare miles, usable storage of 300.4
billion gallons, and electric generating capacity of 157,500 kw.

2. L ake Jocassee has a drainage area of 148 square miles, usable storage of 378
billion gallons, and electric generating capacity of 612,000 kw.
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3. Bad Creek has adrainage area of 1.5 square miles, usable storage of 10.8 billion
gallons, and electric generating capacity of 1,065,000 kw.

4, South Carolina Electric and Gas Company has Stevens Creek Reservoir which has
storage of 1.08 billion gallons and electric generating capacity of 18,800 kw.

5. Georgia Power Company has six lakes on the Tallulah and Tugal oo Riverstotaling
51.5 billion gallons of storage and 166,420 kw of electric generating capacity.

Magjor uses of lakes and reservoirsin the Basin include hydropower generation, flood control,
water supply, recreation, fish and wildlife habitat, and navigation.

In order to protect both reservoir and river water uses during low flow periods, a drought contin-
gency plan for the Corps of Engineers reservoirs requires that when lake elevations reach 652 ft.
at Hartwell or 322 ft. at Thurmond, the release from Thurmond cannot exceed 4,500 cfsas a
weekly average. When lake elevations decline to 646 ft. at Hartwell or to 316 ft. at Thurmond,
releases from Thurmond cannot exceed 3,600 cfsasadaily average. If |ake elevations declineto
625 ft. at Hartwell or 312 ft. at Thurmond, the release from Thurmond must be reduced to the
amount of inflow. When the releaseis reduced to 3,600 cfs, it cannot be increased until such time
that all Corpsreservoirshaverefilled.

The Augusta Canal Project near Augusta can divert up to 6,900 cfs form the Savannah River for
the purposes of power production and water supply. Most of the diverted flow is returned to the
river 4.5 miles downstream from the point of diversion.

South Carolinacounties|ocated entirely or partly within the Savannah River Basin had a 2000
population total of 682,900. This population is projected to be 852,100 by 2025 for a 25 percent
increase. Similar rates of increase are expected in other portions of the Basin. Major population
and development areas in the Basin are Savannah and Augusta, Georgia, and Anderson and North
Augusta, South Carolina.

There are currently 72 major (>100,000 gallons per day) water withdrawal usersin the South
Carolinaportion of the Savannah River Basin. Seventeen of these are for public water supply, 12
for industrial supply, four for power generation, 13 for agricultural irrigation, and 26 for golf
courseirrigation. The total average daily withdrawal for these water users, exclusive of power
production, isapproximately 161 million gallons per day. Three of the public supply withdrawals
(Greenville Water System, Beaufort-Jasper Water and Sewer Authority, and Edgefield County
Water and Sewer Authority) are interbasin transfers from the Savannah Basin and have atotal
authorized transferral amount of 216 million gallons per day.

DHEC hasissued 44 domestic and 34 industrial individual Wastewater Discharge Permitsfor the
South Carolina potion of the Savannah Basin. In addition, 82 discharges are authorized by Waste-
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water Discharge General Permits, and 38 facilities have been issued No Discharge Permitsfor
land application of treated wastewater. Georgia uses most of the wastewater assimilative capacity
in the lower reaches of the River, especially in the Savannah Harbor area. Water quality modeling
indicates that the River will need reductions in wastewater input.

Water quality datafor the South Carolina portion of the Savannah Basin are available from
DHEC, USEPA, and USGS. Fifty-seven locations in the Basin are not meeting at least one water
quality standard, and approximately 80 percent of these violations are dueto fecal coliform
bacteria, probably from non-point sources. Of the five stations in the mainstem of the Savannah
River, only one does not meet standards, and that is due to fecal coliform bacteria. Nine watersin
the Basin have fish consumption advisories due to PCB or mercury levels. Other water quality
issuesin the Basin to beresolved are :1) finalize standard for dissolved oxygen in Savannah
Harbor for Georgia; 2) complete water quality models for the Savannah River and Savannah
Harbor; and 3) develop TMDL for Savannah Harbor for dissolved oxygen. The Savannah River
Basin includes diverse aguatic and terrestrial habitats that support avariety of recreationally,
economically, and ecologically important species of fish and wildlife, including Federally desig-
nated endangered species.



Appendix C

Pricing a Resource

A critical issuethat israised by the creation of watershed management isthat of economic and other
trade-offs between users of the river and associated resources. The resolution of conflicts between
the multiple usesin different sections of ariver, while ensuring equity and efficiency, iscentral to an
integrated water allocation and watershed management approach.

The use replacement cost modeling and hedonic pricing or some other method as the basis for
determining exchange of water quality values as well as water quantity allocation along the river
corridor should be considered. Often the question of pricing water fallsinto an argument of water as
acommodity or water asatrust resource. Thisdistinction should be addressed through an examina-
tion of minimum household needsfor health and safety issues. Thisquantity should be considered a
merit good subsidy and provided without price outside the existing distribution and treatment costs.
Allocation of the resource without price beyond that health and safety threshold does not carry the
same merit good distinction and should carry a price that reflects the opportunity cost associated
with thewater. Within watershed allocation usually involves use with replacement, these all ocation-
pricing questions should be treated in a different manner, at alower price, than extractions without
replacement. Price should also reflect scarcity. Intime of plenty water prices would be reduced to
near zero, intime of drought the price should increase, thus providing natural incentivesfor conser-
vation activity.

Water quantity issues have long been addressed in the context of replacement costs. Contracts for
water provision through the Southeast Power Authority (SEPA) have equated water diversions and
requested releases in term of kilowatt production foregone. The difficulty with examination of
replacement cost or cost recovery, in terms of water quality, has been the availability of detailed
calibration of water quality along the course of ariver and of the associated gains and losses to that
water quality resulting from point source activity and non-point source land use activities.

Thedifficulty with managing conflict in resource allocation model s ariseswhen decisions arel eft to
governmental management and inter-jurisdictional negotiations. The approach of sanctions and
negotiations usually begin at some crisis point of resource scarcity.

Government-dictated rationing has been used often during economic crises or extreme resource
scarcity. One of the appealsof rationingisitisviewed as“fair.” Everyone supposedly sharesequally
in reduced consumption. The rich can’'t “buy their way out” of reduced consumption and use the
scarce products for “nonessential” uses while the poor have trouble obtaining enough of the com-
modity for “essential” uses.
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A price system allows consumers the freedom to decide how and how much to reduce water con-
sumption when water becomes scarcer. When droughts occur, water systems will increase price
enough to reduce aggregate consumption to the desired level. Each consumer, however, decides
how to do this, deciding what water uses are most and least important.

Higher pricesfor any increasingly scarce commodity ultimately motivate producersto supply more
of thecommodity. First, in the case of water quantity, water can be stored during periods of low cost
availability, then made available when the price is sufficient to defer the storage capitalization. In
addition, by pricing water quantity during drought periods, ownersof electrical generating facilities
would be motivated to utilize condensing technologies to recover the steam now merely released
into the atmosphere. Thisisan emerging conflict situation within several state watersheds. Second,
in the case of water quality, governing entities along ariver’s course would have the motivation to
strictly monitor construction activities, develop minimally invasive land use pattern regulationsand
encourage, through tax credit and other financial vehicles, private land owner participation in water-
shed protection.

Again, the availability of specific economic and fiscal data can move these politically conflicting
actionsto adecision of consumer choice. Thisisthe heart of the issues of equity.

Equity also impliesthat costsincurred in meeting water needs are bornein proportion to the benefits
that are produced. In specificterms, it impliesthat no group of individuals or geographic region be
compelled to bear the costs of programs that produce benefits for individuals or groups— that costs
be bornein so far apractical by those who realize benefits.
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