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1. The water within the State be put to the maximum beneficial use to the fullest extent possible;
2. The waste, unreasonable use, or unreasonable method of use, of waters within the State be avoided and prevented;
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Q< The waters within the State be controlled, developed, and used so that withdrawals from a given watercourse,
aquifer, lake, or other water body are not significantly harmful to the water resources or ecology of an area;

R&< A well balanced, coordinated, and comprehensive state water resources policy be formulated both for times of
normal, as well as drought or water shortage, conditions and that such a policy be implemented and enforced.=
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The Committee recognizes that serious long-term consequences will result from the present inability of the State to monitor,
evaluate, and approve projects that divert large quantities of surface-water from the stream of origin. This problem
encompasses the inter-watershed transfer of water, particularly from growing municipal and industrial uses, from the rapidly
expanding consumptive uses for irrigation by agriculture, and from existing and potential detention of water for hydro-power
production.

South Carolina has experienced a steady and dramatic increase in the offstream use of water during the last two
decades. Available information indicates that these uses will expand more rapidly in the next ten years. The withdrawal of
significant quantities of water from surface water streams, while immediately benefiting the user, presents serious long-term
consequences to users downstream and potentially to the value of the resource itself. This is particularly true of diversions
that return little or no water to the watercourse from which the water is removed. As the receiving watershed benefits from
such diversions, the originating watershed, by virtue of having water removed from it, sustains a loss, although the
consequences of such a loss may not be immediately recognized. Large consumptive diversions irrevocably alter the
conditions under which water is to be used downstream of the diversion and thereby limit potential uses. As the number of
diversions grows more numerous and the quantity of water removed increases, the cumulative impact of the diversions will
become more serious.

Although South Carolina is blessed with ample water resources, the adverse impacts of past and present water uses
are becoming evident. During the drought of record, in 1954, only a few rivers and streams, such as the Black River, were
pumped virtually dry for agricultural irrigation. With the recent growth of irrigation, there are now several watercourses that
are dewatered in years of normal rainfall. This trend can be expected to continue.

The interbasin transfer of water--the removal of water from one watershed for use and discharge in another
watershed--is rapidly increasing. Some of the largest public water supply systems in South Carolina, those of Charleston,
Columbia, Greenville, Georgetown, and Beaufort, presently transfer, or have projects under construction to transfer, water
from outlying basins to serve the needs of their basins. Industrial consumption of water is also expected to substantially
increase.

Under present law, diversions are accomplished with little or no State review and are limited only by the economic
considerations of the diverter and the application of uncertain common law doctrines of riparian rights. The riparian doctrine
provides a remedy for individual riparian owners who are injured by an unreasonable diversion of water. The doctrine does
not provide an adequate method to control the cumulative effects of many diversions or the effect of any single diversion on
the public interest. For downstream riparians, the doctrine does not operate in a way to permit the review of diversions before
they occur. Even after a diversion the doctrine places a heavy burden on downstream riparians to demonstrate an actual injury
has occurred. The doctrine is unsatisfactory not only to downstream riparians but also to diverters as well. In the case of
interbasin transfers of water, the riparian doctrine is susceptible to the interpretation that such transfers are prohibited under
any circumstance, regardless of the benefit or injury they might produce.

The Committee recognizes the lack of statutory law permitting the State to review large and/or interbasin diversions
and the consequences that are certain to arise in this unplanned and uncontrolled use of water. Therefore, the Committee
recommends an outline fog- future legislation on the subject. The legislation should establish a method by which a state
agency or agencies review large diversions and approve or disapprove their construction based on a long-range evaluation of
the benefits and detriments of a proposal and its impact on the public interest. The Committee recognizes that legislation of,
this-nature is technically complex, and therefore recommends that the Governor designate an agency to coordinate and
promulgate specific definitions and criteria to establish which potential diversions would be subject to regulation and the
standards by which they are to be evaluated. The Committee intends that only diversions which present significant impact to
the water resources be regulated.

The Committee concludes that both proposed and existing diversions should be subject to review. However, the
Committee left unresolved the question as to how, and to what extent, existing diversions should be regulated.

D. A MINIMUM AMOUNT OF WATER SHOULD BE MAINTAINED TO SUPPORT IN-STREAM NEEDS IN
RIVERS, STREAMS AND LAKES. THE STATE SHOULD, GIVING DUE CONSIDERATION TO EXISTING
USES, DETERMINE IN-STREAM FLOW NEEDS AND CONSIDER THOSE NEEDS IN REVIEWING
PRESENT AND FUTURE DEVELOPMENT.



The Committee makes the following specific recommendations:

NE qUHH EpiE=Qreéi=calo-ahc RORGH B S ~Bi~83 &1 & =
data i o

a¢ qUH=8=Colge=CAMEAEQNECIcCHER AEiE=66& 66t
e AR e ER s B RigNBE a4 Nipi €0 458 Riee

P q U~1:;LE:p|~1 Eﬁﬁé:‘eqﬂE:QzGE& ECicAcaedCraiEa ~ it
A&&adEaf & aQEérru:‘a;Eﬁaaaa&ﬂ |U;eao=F a|aa;5ga e BREA E=
BXEEa N i LaABAECE BpeEC=4CH éda RiEDE

Q< That legislation to provide for the establishment and maintenance of
in-stream flows be developed and implemented in a timely manner;=

Re qUH=aii il EAcada Aga=TEAAGIENGT T -8 68l B
CEAAECHc=ARcA 3 ¢CHEA &4l 1 4 Axia=a Nl e

DISCUSSION:

The term "minimum in-stream flow" identifies the flow regime that will maintain all uses of water within the
channel, including fish and wildlife populations, recreation, aesthetics, water quality, hydropower generation, navigation, and
ecosystem maintenance (to include maintenance of freshwater inflow, riparian vegetation, and flood plain wetlands.)

As greater demands are placed on our water resources to meet various off-stream uses such as industrial, agricultural
and domestic water supply, the need for protection of in-stream uses of water also increases. As competition between
in-stream and off-stream uses intensifies, each water user within a river basin may see only its own narrow interest and the
public interest in protecting the integrity of the basin itself may be overlooked. The public interest lies in the entire basin and
the public goal should be to support the greatest multiple use that each basin can support.
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Increasing demands on this resource lead to the inescapable conclusion that the State's population and economic growth
rate require competent information as to groundwater supplies to foster its full reasonable and beneficial use. The
widespread availability of groundwater makes it extremely popular for domestic consumption, municipal and public
supply, industrial processing and agricultural irrigation. Without reliable information as to the location and extent of
groundwater statewide, the resource cannot be utilized to its potential; moreover, a serious risk exists that misuse will
endanger the continued availability of groundwater in problem areas.

F. THE GROUNDWATER USE ACT OF 1969 IS A SIGNIFICANT START IN RESPONDING TO POTENTIAL AS
WELL AS ACTUAL THREATS TO GROUNDWATER PROBLEMS ADDRESSED IN THE ACT. THE COMMITTEE
HAS ENDORSED SEVERAL AMENDMENTS TO THE ACT.
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G. SOUND WATER MANAGEMENT REQUIRES PLANNING A RESPONSE TO DROUGHT. MANY STATES HAVE
PREPARED A DROUGHT RESPONSE PLAN TO ALLEVIATE ECONOMIC, AGRICULTURAL, AND SOCIAL
HARDSHIP CAUSED BY DROUGHT. NO SUCH PLAN EXISTS IN SOUTH CAROLINA. THEREFORE, THE
COMMITTEE RECOMMENDS THAT A DETAILED DROUGHT RESPONSE PLAN BE DEVELOPED.
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DISCUSSION:

Drought is an inescapable act of nature. Nevertheless, even the effects of a severe drought can be substantially mitigated with
thoughtful, comprehensive planning. Such planning, however, does not exist within the State at present. The Committee met
with Brigadier General George R. Wise from the Emergency Preparedness Division of the Adjutant General's Office.
Although the Division is prepared to help in a drought situation it can only respond to a localized emergency. Similarly, the
Governor's Office currently has little authority to handle a prolonged drought. A 1981 Attorney General's Opinion, Appendix
C to this report, suggests that the Governor is authorized to regulate water use and consumption for no more than 15 days.
This is inadequate in many situations. The Committee also found that the South Carolina Department of Agriculture, the
Department of Health and Environmental Control, Clemson University, the State Climatologist, and others, have all given
thought to the question of drought, but a coordinated approach to the issue is lacking.

The consequence of even a moderate drought are far-ranging; questions are raised concerning not only domestic and
municipal uses of water but also agricultural, industrial, fish and wildlife, and recreational uses. The alacieAca e B E=
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CONCLUSION

The Committee, representing a wide variety of water interests and users, is unanimous in making the specific
recommendations in this report. The Committee believes these recommendations provide a sound blueprint to handle current
and future problems. Action is needed in 1983 to implement the Committee's recommendations. All the members of the State
Water Law Review Committee stand ready to assist in whatever ways are deemed appropriate to achieve that end.
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(1) The adequacy of existing law and state government administrative mechanisms to minimize economic and
social disruptions during a period of drought; and

2) The adequacy of existing law and state government administrative mechanisms to
manage and resolve conflicts among water users in periods of normal water supply as well as drought.
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One representative of the South Carolina Department of Health and Environmental Control, Environmental
Quality Control Division, to be appointed by the Commissioner; ) i o ]
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Other expenses may be incurred in so far as they directly relate to the accomplishment of the tasks
assigned by this Order.

Expenses of the Committee shall be approved by the Chairman prior to payment.
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Amend sub-section (a) as follows:

(a) The Commission upon its own motion, or in its discretion upon receipt of a request of any county, municipality,
or other political subdivision of State government, may declare and delineate from time to time, and may modify, capacity
use areas of the State where it finds that the use of groundwater requires coordination and regulation for protection of the
interests and rights of residents and property owners of such areas or of the public interest.
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Renumber sub-section (c) as sub-section (d) and amend sub-section (c) (1) as follows:
(c)(1) whenever the Commission, either upon its own motion or after reviewing a request from a county,
municipality, or subdivision of State government, believes that a capacity use situation exists or may be
emerging in any area of the State, it may direct its executive director to conduct an investigation and
report to the Commission thereon.
Amend sub-section (c)(7) by deleting that portion of the last sentence that states, "...and the Commission shall instruct its
executive director to prepare proposed regulations consistent with the provision of this chapter and commensurate with the
degree of control needed among the classes of permissible regulations set forth in § 49-5-50."

3.§ 49-5-50. Regulation of use of groundwater in capacity use areas.
Amend sub-section (b) by substituting the following:




The Commission shall promulgate regulations to implement this Act, including regulations for an individual
capacity use area, in a accordance with Act No. 176 of 1977, as amended.

4. § 49-5-60. Permit required for use of groundwater. Amend sub-section (a) as follows:

= Eftd=E-eHRaaCAHE ca a aeaa;a:gqﬁEqﬁrewﬁam = a-cacebac e -aE N Emée-igagNg Al
eEéa;Qagl%a:EﬁﬁEescgNeena caill=¢&ilE= caa Eeea;aa ~o:€;EeeQa-1EF:F al@ﬂ I:gAJ~aaI:§;e¢ IE:EEDE:Cﬁ;I aGE ﬂ@iq:ezaO—
61 ebceEiNa =804 Eme-ECeeie-Ade i 4008 &0cecA-Ba0gaRt AQECHUL 6-4CGO-aracereC-03 ddesd Alercs=
eL#eaNBa <A~B==Ea a#l@‘q:em;a = caa aeea;aléq (Ecaa aeea;a:d}aiqﬂo:ézj aﬂa;aI:Ee AeuaUé:—et;a-«AeEqﬁééEéaf
egHEs aR0CIEA-e-MoT Baisics 4UCR~ il 4G ~Fakel dUHE=408E85cas 4UR A0A~-880<6 i4n80E=
EﬁﬁEee:c;NtlﬁEE:a éﬁﬁ;aﬂ%u;ae@l‘dc&;l aCi ﬂEéEEéDE‘GN}GE‘aOZEI ee(;eE:M;;a =R0E EEO-CRscNEceh-e-Aocle
a8 A e A~d=4m 4FUEataNca FUE ¢4 a &sidkeg U ¢4 4 48388 - 0AUEE=aaca-Aem s WU
aciEFNAFCHE=A ~shcdcoNec A=

" 8 BGHENG SRR e NG AN A HE=6itari oW
(c) Inall cases in which sufficient evidence of a nonconsumptive use is not presented the Commission shall notify
each person required by this chapter to secure a permit for a well located within one mile of the well for which an
application has been made (if no such well exists within one mile, the Commission shall notify the five nearest well
owners required by this chapter to secure a permit), of the Commission's proposed action concerning such permit,
and shall transmit with such notice a copy of any permit it proposed to issue to such persons, which permit will
become final unless a request for a hearing is made within fifteen. days from the date of service of such notice.
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TO: The Governor
FROM: John P. Wilson
Senior Assistant Attorney General
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Yes. The Governor, as the elected Chief Executive of the State, has long been provided with extraordinary powers to
preserve the public peace, safety, security and welfare of the State. See §§1-3-410 to 1-3-460, Code of Laws of South
Carolina (1976) relating to violence and public disorder; §§25-1-1840 to 25-1-1860, Code of Laws of South Carolina (1976)
relating to ordering out the National Guard; and §25-1-1370, Code of Laws of South Carolina (1976) authorizing control and
possession of utilities when the public safety may require it.

Additionally, " emergency powers" have been repeatedly granted to the Governor in the various legislative enactments
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®)] Transfer the direction, personnel or functions of state departments,
agencies and commissions, or units thereof, for purposes of facilitating or performing
emergency services as necessary or desirable

“Emergency” is defined in that Act to mean actual or threatened enemy attack, sabotage,
conflagration, flood, storm, epidemic, earthquake, riot or other public calamity. ——CRINPME ™ ~&-8 aoOﬁJ—eﬂE‘:é:(;fﬂaE;-
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QUESTION:

2. May the South Carolina Water Resources Commission expand its regulation. of water usage during drought
conditions by way of an emergency regulation promulgated under the Administrative Procedures Act, §1-23-130?
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No. Further inquiry has been made as to whether the South Carolina Water Resources Commission
would be authorized to expand its regulation of water usage curing emergency conditions by virtue of Section 1-23-130 of
the Administrative Procedures Act. That Commission was created by the South Carolina Water Resources Planning and
Coordination Act as now contained in §§49-3-10 to 49-3-50, Code of Laws of South Carolina (1976). Its powers and
duties as prescribed in §49-3-40 are primarily advisory and informational in nature for the benefit of the Governor and
General Assembly.
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