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PREFACE

The subject of water law is now being given marked consideratie
throughout the Southeastern and Southern states. One of the g
sions of the Southeastern Regional Law Teachers’ Conference »
cently held in Williamsburg, Virginia, was devoted to this subjed

We are informed that this Conference session was not only an efir
to gather together the present apposite material and court pronouns

ments but, further, for the purpese of stimulating interest in i

subject and discovering those among the faculties of these Confs
ence schools who might be interested to the extent of volunteersy
further effort in regard thereto. We are also informed that a pa
pose of this symposium was to develop a base for briefs in the futss
consideration by the courts and legislatures of this area of polics -i':.\

and principles that would make possible the greatest beneficial pe
of water as a natural resource.

Though this subject in the symposium was approached from sever
al different angles, no effort was made to consider the legal incid
of artificial rain making or water in the clouds. The spade work
this particular field may be found in articles available in the Stanf;
Harvard and Yale Law Reviews, and possibly elsewhere. Mr. Garie
W. Craig, Associate Attorney of the Water Project Authority of tht
State of California, Sacramento, California, seems to have de
much time and research in this special field of water in the clouds

The “South Carolina ILaw Quarterly” takes pleasure in publis
ing this special edition on the subject of water law embodying ther
the addresses delivered at Williamsburg in September at the su
posium then conducted as part of the program of the Southeaste
Regional Law Teachers’ Conference. This special edition i
issued as a supplement to our regular December 1952 edition.

Carn W. LiTTLEJOHN, JR.
Editor.

A

: !{ﬁMARKS OF SAMUEL L. PRINCE AS MODERATOR

{4 this symposium we are dealing primarily with.the law of water
4hts in the Southeastern area of our country. It is to be observed,
imvcr, that water law is far from uniform in America — the law
4 the Western states being sharply different from that of t}'le. Eastern
.wcs. In the United States we find two separate and distinct sys-
ﬁa of water rights, water management and cont'rol. One of the
;fm—ms is based on what we call the riparian doctrine and the other

4 based on what is called the prior appropriation doctrine. These
wye doctrines are inconsistent with each other and have separate
apugins. L
mﬁn riparian doctrine or theory is generally spoken of as derwl}qg
S the English common law applicable to water courses and fh.f-
fgsed surface water. This is not exactly correct, for its real origin
& in the Code Napoleon. Story and Kent adopted the theory from
e Code Napoleon but with some modifications, ar.ld thereafter the
Jews of these two eminent jurists were followed in England. (.It
i also observed that the Code Napoleon was direct[y'. adopted in
#e State of Louisiana.) By adopting the basic theorles 'oE water
lew as contained in the Code Napoleon but wit}1 modlﬁcatm.ns, the
#aglish judges and Story and Kent thereby r.ejected the prior ap-
geopriation doctrine of Blackstone. In foilo‘wmg these ea‘rher pro-
geuncements many of our states thereby incorporated into their
semmon law the limitations ‘of the riparian doctrine. The result of
#ese decisions is the rule of property followed in the Eastern states.
 We turn to our Pacific Coast and Great Plains states to find t.he
wurce of the prior appropriation doctrine. Here appear the Spanish
s Mexican influences and the influence of Indian c{ustoms an?l c.>f
s in irrigation and mining. The Indians gnd muj.ers.and irri-
gtors applied the doctrine of prior appropriation, which is not de-
ent upon ownership of land at or near the source of the water.
Though the Pacific Coast and Great Plains states ac!opted w.hat we
the English common law of water upon their being admitted to
Union, ‘these two systems were diametrically opposed to each
sther and produced conflicts which had to be resolv?d_ under pres-
we. ‘The prior appropriation system apparently is chu:!ly. concerned
‘with the artificial use of water by owners, whether riparian or not,
the riparian doctrine is chiefly concerned with the natural use
water, By natural use we mean the use on his land by the owner

103



104 - Sourr CAroLINA LAw QUARTERLY

of land on a stream, of the water of the stream for domestic gy
household purposes, for drinking water and watering domestic gy
mals. Every other use of the water, whether by the riparian oupe
or by someone else, appears to be classified as an artificial use, §
the West adjustments have had to be made between these two theoris
or systems, and in the adjustment vested rights have had to be full
protected, ¢
In the Fastern states conflicts are now beginning to appear ke
tween water users — users for natural purposes and users for a4
ficial purposes, and in both fields — ground water and surface wats
Tt is entirely possible that the experience in the Western states i
adjusting these conflicting theories may be of aid in thinking ey
the solutions of these problems in the Eastern states. '
As confusing as the announced principles in water law in Ameris
and England may be — and these pronouncements have been varied -
nevertheless, we find something that is fairly constant. Each pry
nouncement or decision has been materially influenced, if not e
trolled, by what were at the time local, economic and technologid
conditions, the customary uses of water, and the relative sufficiency o
the water supply. i
Water has been and still is plentiful in the Southeastern area; by
the marked increase in use needs for industry and agriculture af
for municipalities is here and there producing conflicts. Our wate %
E

supplies are remaining fairly constant and regular, while at the same

time the uses and needs are vastly increasing. Tt is certain the
this section will continue to develop, and that the needs for wale
will ever be multiplied. The differential between supply of wam
and beneficial use needs will constantly be lessening, and the stresss
between rights of users will constantly become greater. i

In this symposium the effort has been to discover where we
in the Southeast in the matter of water law and to bring out in be ¢
relief the conflicts in the varying legal theories which may bg ap
plicable. .

Apparently, very broad principles will have to be determined upos
and some control authority or administrative agency will be needed
Vested property rights will have to be determined and protected
If the present and future inhabitants of a state are to obtain th
greatest beneficial use of its water resources, we perceive that th
must be some agency that can survey and determine just what these
resources now are, how they may be protected, and probably wh
they will be in the future. Such an agency should be able (withis
the broad and appropriate principles laid down by legislative authon
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{ the state) to determine who are riparian owners, what are .ﬂrllmr
R hts and prescriptive rights, and to what lands these rights
e ant. Such an agency should have the power to .allocatc
5 RPPUYtenﬂ .to riparian owners but to others, for artificial uses
ﬂ“f’ 'mrh?;eyand industry, for municipalities, for fishing, anc! EWE
?ai:cc:eation. It should also apply the “b.alance of convgn:)ence_
a;:lrine Decisions by such an administrative body 'slwul edz"f
-&wablc. by the courts. The agency shoulcll havedthe Ilgh: otor:;?l : ;ti
4=y allocation that it may hav'e previously made, a? s
scti i atalities in such uses. In making allocatio
gtl:fosltldbl:s’:x:e: 1tcallegree of permanence as to give assurance
;a i:\'esters that they are justified ﬁlra?izg‘:a:g:cﬁtziiis :)lfo;r;;)n;i
- n such allocation. of thi chine ;
mn; ?.:'litthuioview of preventing waste and- making it ccl;t}z;m :;::1:
e people shall obtain the greatest be_neﬁc'ml use froTn 1285 s
ssource. Another reason for early action is that la; tuueni:eivab]y
s increasingly large number of vested propertyhrlgbts czkin s
way be established in the matter crf water uses, thereby Twatfr
#exible regulations for the allocation and management o e : 5
There can be no question but thatdﬂ?e St;ateph:tje io:)vfe:he Feﬁ:ral
Som i tters with due regard for the powers :
:’L\m'c]:mt;:r?: il;r:athf: field and subject to the constitutional protection

of vested rights.



. AMERICAN WATER RIGHTS LAW:

A Brief Synopsis of Its Origin and Some of Its Broad Trends wih
- Special Reference to the Beneficial Use of Water Resourcest

C. E. Bussy* 5

Water problems arise out of too little or too much water. Tew
little water results from drought, rapid or over development, lag
of storage or replenishment, and impairment in water quality by sed-
ment, industrial and human wastes, and by salt encroachment. Te
much water results from excessive precipitation and runoff, pcu
land use practices, and barriers to its movement over and through
the land. Water may be an asset or a liability depending upon how
it is used and managed. It has seldom been in exactly the right
amount, at the right time, and in the right place.! %

After it falls upon the land, water is retarded or accelerated in i
movements by land use and water management practices and strue
tures. 'This affects its availability for use and its capacity to caus

e

T

damage. Much of this management situation is in the hands of fans

ers and ranchers of the nation but part is in the hands of non-agr
cultural groups. Severe erosion, sedimentation and water manage

ment problems arising out of improper land use have given rise {5
one of the most important movements and legal devices for grouy -
action in conservation ever to be experienced by agricultural peoples!

This democratic and thoroughly American approach to the solutios
of local problems might prove useful in other spheres of activity,

Often the upstream portion of drainage areas or basins is dominated
by one combination of water supply and damage conditions while
the downstream portion is dominated by another. Seasonal changes
alter this situation somewhat, Thus, for centuries there have ben
sharp conflicts among land and water users, states and nations owing
to the fact that the source of water and the damage caused by

*Member of District of Columbia Bar; Conservationist, Soil Conservation Service, Bb
keley, California; Consultant to the South Carolina Soil Conservation Committee; AJs

?_}:m University of Nebraska; LL.B., Georgetown University.

; s article does not necessarily represent the views of the U, S. Department of Aghe
culture, iy

X
I. Bennerr, H. H, Water v 1 Grounp: Too Mucik or Too Lot &

Warer.  Soil Conservation, vol. XVI, pp. 153-157. February, 1951,

2. SorL ConservaTiON DISTRICTS. (Mimeographed report by U. 8. Soil
servation Service released July, 1952.) Note: 'This report shows more
2,400 districts organized in 48 states, Puerto Rico, the Virgin Islands,
and Alaska, including 84 per cent of the farms in the United States.
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slten arise in ‘different localities and jurisdictions from the place
where water is used and the damage takes place8 The resolving of
shese conflicts among water users and governments has presented
senumental tasks for engineers, lawyers and statesmen in many parts
of the world.4

Different systems of custom and law affecting the use and manage-
gent of water seem to have arisen out of these basic physical and
hesnan relationships. In our 17 western States, which are generally
mmsidered a shortage region but have also conditions of excess water,
» system of prior appropriation has emerged. This emphasizes ex-
shmive rights of use for specific quantities, times and places, subject
# the rule of reasonable beneficial use but not depending upon owner-
ship of land contiguous to the water supply.>8 Here there is nearly
wmiform state-wide administration of water development and use,”
wace ordinary processes of law are inadequate® and entire sources of
sepply are considered.® But of course this system is supperimposed
wgon a residual one of the modified common law in the Pacific Coast
#ed Great Plains states, especially in California where it is still very
important. 10

In the eastern 31 States, however, which are generally considered
& water excess region but have also conditions of shortage, a system
# the modified common law of water rights obtains. This emphasizes
tights of water use in common without regard to specific quantities,
tewes and places of use, subject to the rule of reasonable use, but
depending in the first instance upon ownership of land contiguous to

- 8¢ water supply.!! Here there is a lack of state-wide administra-

4 WieL, S. C, Frrry Years oF Water Law, 50 Har. L. Rev,, 252, 254, 267

- A1916) ; Newrre on Irmication ManaceMENT (1916) ; REPorT, PRESERVATION

@ yng INtEGRITY OF STATE WarER Laws, NatT. Recr. Assoc., Appendix G,

_%635-168 (1943) ; U. S. v. Gerlach Live Stock Co., 339 U. S. 725, 746-747
L4 2

- & See, for 'example, report on the Colorado ‘Basin, House Document 717,

A Congress, 2d Session, 1948,
% Hurcmins, WerLs A, Serrcrep Prorems v THE Law oF WaTER Ricurs

8% tuE Wrest, pp. 80-107 (1942).

Report, PresipENT'S WaTER Poricy Comaission, WATER RESoUrcEs Law,

il I, pp. 154-167 (1950) with footnotes thereto and including particularly

dix B by Wells A. Hutchins.
Hutchins, op. cit. (footnote 5), p. 77.
Report, op. cit. (footnote 6), p. 158, 3
Rasmussen v. Moreni Irr. Co., 56 Utah 140, 153, 189 Pac. 572 (1920);
lands Irr. Co. v. Westview Irr. Co.,, 96 Utah 403, 418, 80 Pac. (2d) 458
§938) ; Hutchins, op. cit. (footnote 5), pp. 128-129. See also infra, cases cited
footnote 62, 3 ¥
0. Hutchins, op. cit. (footnote 5), pp. 42-64; U. S. v. Gerlach Live Stock
% supra; Report, op. cit. (footnote 6), p. 156 with footnote. y
eath v, Williams, 43 Am. Dec. 265, 270-276 (1843); and cases therein
d; Shively v. Bowlby, 152 U. 8. 1, 14-15 (1894) and cases therein cited.
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tion of water development and use in the comprehensive senge &

- which it is carried out in the West. But there is present in somy

* states a limited appropriation and administrative system imposed upge
the modified common law.}2 Fach of these systems of custom ani
law recognizes water rights acquired by adverse use.18

In several states, the civil law rule of diffused surface waters
in effect while in others the common law rule applies.* But in gy
West, the unrestricted use of diffused surface waters by the land
owner may be limited because these waters constitute one source i
stream flow to which other rights attach.15

The main differences in the riparian and prior appropriation D
tems, aside from the extent of development of the rules of Jaw applp
ing to specific circumstances, (and there are differences in this regasf
too), are the greater emphasis which the system of prior approprix
tion places upon the beneficial use of water, the exercise of state
wide administration of rights and development, and protection for an/
encouragement of investments dependent upon water resources ¥
Here is where practical problems of policy arise having effect upes
the development, use, conservation and protection of land and wate
resources.

It has been said that “moderating principles of correlative rights
and reasonable use seem to be outstripping exclusive rights by prios
ty of appropriation in general esteemn’17 but, in the West, this view
is not borne out in respect of rights as the recorded decisions and
statutes show a steady trend toward restricting the application o
the common-law doctrines., In fact, the rule of reasonable use seems
to be employed as one method for accomplishing such a restrictive
policy.’® In a very broad sense, it appears that as our economy ex-
pands and demands for water tend to outstrip the available supply,
the policy of the law of water rights tends to move more and more
toward principles of exclusive use in the western States, the exch

12. McGuingss, C. I, WATER LAW WITH SPECIAL REFERENCE 10 GROUNS
Warer. U, S. G. S. Cir. 117, pp. 17-30 (1951) ; Report, op. cit. (footnote 6

13. 56 Am. Jur. 323-339: Hutchins, op. cit. (footnote 5) il

14. Levene v. - Salem,
56 An. Jur. 550.

15. Hutchins, op. cit. (footnote 5), p. 127.

16. Report to the Governor of Kansas, THE APPROPRIATION oF WATER F%
BeNEricIAL PURPosES, p. 19 ef seq., December, 1944; Hutchins, op. cit. (fodt
note 5, pp. 42, 72-77, 298-313, 326-336. e

17. Wiel, op. cit. (footnote 3), p. 252, e

18. Hutchins, op. cit. (footnote 5), pp. 42, 116; Cartr. Cowsr., 'Art. XIV,
Sec. 3; U. S. v. Gerlach Live Stock Co., supra; Report, ap. cit. ({ootnote 6%
App. B, note especially summary for Oregon and Kansas; Bristor v, Cheattas,
s Arize o, 240 Pac, (2d) 185 (1952),
in the Development of the West, Nat. Ree. Plan Bd, p. 9 (1943). ;i

, P 397. ;
191 Oreg. 182, 191-192, 229 Pac.’(2d) 255 (1950)i

Sce also Report, State Water Law

E
X
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4ve usc to be a reasonable, beneficial use. 5

Our common-law system of water rights seems to_have ]‘}ad its
jmeeption in a simple economy of natural water uses in continental
Ywrope where the supply of water was generally in excess f’f re-
‘vuimncuts.“’ But our prior appropr@tiqn systeljn has had 1t§01ncep-
+um in a more complex economy of artificial uses in t'hc West. Th?
gsperience in the West may prove u:‘;cful in pointing the way for
wijnstments in the policy of the law in other‘ areas. If so, it may
e of interest to consider the manner in which the .two Amer;c:tn
wstems originated and what they mean to our expal}dmg economy in
ghich water is playing and may be expected to continue to play such
¢ vital if not dominating role.2!

(miciN oF THE AMERICAN CoMnmonN Law Sysrem o WATER RIGHTS

The Lnglish common law was in effect in the 'original thir.tee'n
slonies as the rule of decision before the Revolution.®? DBut it is
Joubtful if the original adoption of such a vast _body of legal prin-
sples was made with conscious regard of an English system of2 3watcr
nghts for there appears to have been none at thatl early date2® As
fate as 1929, the Supreme Court of Hawaii declined to follow the
wrcalled English common law on ground waters'for these very
sasons. 2% It ‘has also been held as a general pr{ncxple that ‘the
gmmon law developed in England after the Arfler:::an Revolution
i not part of the common law which is to be applied in _t‘ne c0|:lrts of
the States.?® In view of these circumstances the question arises as

0 t ' ENT OF THE LAw oF
19. Wir, S C, Oricin AND COMPARATIVE DmELo_PMm AW

Warercourses 1N THE CoMMoON LA\I‘: E\:ND Cwvin, Law., 6 Caurr. L. Ruv. 245
1918) ; U. S. v. Gerlach Live Stoc 0., Supra. "

: 2. )Hutchins, op. cit. (footnote 5), pp. 06-67; Report, op. cif. (footnot(}: 1121)--
21, Note: Much of this article is based upon the thorough and Y({r‘y scho .
treatment of the subject of water rights by two American authoritie s;v sz]{muc
Wicl and Wells A. Hutchins. Mr. Hutchins indicates that Mr. Wie \};qs

l-master of the French language and thus was able to go directly to t?\c Orlgll-

#2al sources used by Story and Kent, as hereafter referred to. The \eliy'!ﬂ d::

tntributions of these two American authorities are gratefully acknowledged.
22, . J. 184-186 and cases there cited. Y 3

AN ‘lu’frmcr JS C., Warer Ricurs, 3d ed., ch. 28, 29; Wicl, op. cit. (footnote

 19), p. 246, See also 24 MinN. L. Rev. 891 (1940) in respect of the “common

memy”’ he English common law. i
Z‘l.YHsgfl:iﬂal:rlg, tV\:?L:LLsgA., Tue Hawaran System of WATER Rmus;r}s; pégg?_’
{1946) ; City Mill Co. v. Honolulu Sewer & Water Comm., 30 Hafuw.t A
643 (1929) and cases therein cited. See Acton v. Blundpll, infra. T( 00 nc]}_lc b’
1234 — “No case has been cited on either side bearing directly on the sub-
in dispute.”” See also 3 Kent Con. 440, footnotﬁ c (12th_ ed.). % L
02512 C. J.192; 15 C. J. S. 623; see also Mr. Justice Story in Van ].es; v.
Pacard, 2 Pet. 137 143, 144, 7 L. Ed. 374 —“The common law q[ Englan lli
2ot to be taken, in’all respects, to be that of America. Our anc:_e:.tnfsbbrouir.r,l
with them the general principles, and claimed it as their birthright; but tim_y
rought with them and adopted only that portion which was applicable to their
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to what principles of water law existed in England prior to and afte
the Revolution in America, the extent to which these were recognizef
and enforced by the courts, if at all, and how a system became estah
lished there which had influence in America. Al
INFLUENCE oF EarLy Encrisg Aurnorrties: THE YEAR: Boo "
Lorp COKE, AND BLACKSTONE .

We are told that the Year Books reflect no system of water-riéh’
law in England but that they did recognize established customary e
adverse uses in streams, not as rule of property law but rather u
recognized forms of pleading. The assize of nuisance, and Iatg'i,
trespass on the case seem to have been recognized forms of actioe
for wrongful diversion of a stream from one who had long enjoyel
its use.2627 However, little seems to have been said about grous!
water. 1

These early beginnings of water law seem to be similar in a genen!
way with respect to the development of custom to those which took
place in California and other parts of the Southwest.28  The natur
outgrowth of such an approach, if it had continued and received find
sanction of the courts, might have been the establishment of a sy
tem of water law adapted to the early industrial conditions of Eng -
land where artificial uses were then being made in a limited wap -
Whereas use for mining and irrigation seems to have been the impetss
for the development of water customs in California and the Soutk
west,2® use for mills and the watering of meadows seems to hawt |
been the impetus in England.3® However, the beginnings of custort =
in England did not appear to have reached the stage where they &
were given final sanction of the courts and legislature such as_t(ﬂ %
place in our western States.3! e

g T g sy At i

situation.” Note: No attempt is here made to consider the full applicatist
of these and related authorities to the field of water rights or the effedt
constitutional, statutory, and judicial adoption of the English common law al
the American Revolution.

26. Wiel, op. cit. (footnote 23).

27. WieL, S. C, Waters: AmzErica¥y Law Anp FrENCH A UTHORITY,
Har. L. Rev., 133, 141 with citations and references there noted.

28. Hutchins, op. cit. (footnote 5), p. 67; Wiel, op. cit. (footnote 23), P

29. Hutchins, op. cit. (footnote 5), p. 67; Rickerrs, A. H., AMERICAN
1wc Law, pp. xxii-xxiii (1931 ed.).

30. 2 Brxs. Com. 403; WooLrycH ox WartERs, p. 177; 9 S. C. 294 -'_F‘g
13 1%] C. 63 (1845); Heath v. Williams, supra; Wiel, op. cit. (footnote & ¥

p. :

31. Note: The courts in Mason v. Hill, 5 Barn. & Adol. 1, 110 Eng. Rep.
(1833), Wood v. Waud, 3 Exch. 748, 154 Eng. Rep. 1047 (1849), and O
vany v. Jaggers, 2 Hill. 634, 9 S. C. 294 (1837) treated Blackstone as
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We are told that Lord Coke did not erect a system of water law
#opgh he did include water with land under the adopted maxim
“Cujus est solum ejus usque ad collum et ad inferos.” 'This appears
s have led toward decisions which did affect ground-water law in
fagland and later in America but which, in some respects, seem to
bave been unfortunate when considered from the standpoint of sound
development and conservation.32 TLord Coke’s thinking may be
wsrusable, however, because the behavior of surface water has always
feen more readily understood than that of ground water. The latter
wlten has been thought of as quite mysterious when in fact it is not.
Th main problem has been the lack of reliable information con-
wrning the occurrence and behavior of ground waters. Engineers,
grologists and others have severely criticized principles of ground-
aster law based upon the type of thinking expressed by Lord Coke.38
iig influence does not seem to have extended very far into the
werface-water field, though he was cited in the early cases.84

The recognition of customary uses of streams in England seems to
tave influenced Blackstone, though he may also have been influenced
4 the Roman law.35 From recognition of long established uses, he
sppears to have attempted to erect a system of water rights for water-
amrses but it was not given final acceptance as such.38  He outlined,
wmong others, two broad principles. The first was based upon long
sontinued use of and access to a stream. In this respect it was not
4r removed from the riparian principles later adopted in England
at he did not emphasize use in common nor ownership of lands

. ‘m contrast the courts of the West and the Congress of the United States

- rmognized the customs of the miners and sanctioned them as law. See Hut-
-_ilm“ , op. cit. (footnote 5), pp. 67-73; Ricketts, op. cit. (footnote 29), pp. xxiv,
_l 1 Wiel, op. cit. (footnote 19), p. 246; Wiel, op. cit. (footnote 27
#1143 with footnotes thereto; Acton v. Blundell, IPQ M._&( W. 32:, 553’ ]1?2
. l::g é?ggir-ﬁz& 1233, 1235 (1843) with réfcrences particularly to Black-
'n.TI{OMPSON, D. G. a~xp Fierper, A. G., SoMme PronLems RerLartineg To
ﬁt ControL oF Ust of GrRouND WATERS, Jour. Am. WATER WORKS AsSoC.,
& 30, No. 7, July, 1938; Tormax, C. F. anp Stiee, Amy C., ANALYSIS
?Lmnx, CoNCEPTS OF SUBFLOW AND PERCOLATING WaTErs, TrANS. AM. Soc.
iﬁg# Exnc., vol. 67, No. 8, Part 2, October, 1941; Tuomas, Harorp E., Tug
SERVATION OF GroUunp WATER, pp. 243-267, 1951, New York, Toronto and

_.g. See, for example, Shury v. Pigot, 3 Bulst. 339, 81 Eng. Rep. 1163 (1625).
i Shur:{ v. Pigot, supra; 2 BLks. Com. 403 with footnote No, 7 thercto;
, 0p. cit. (footnote 27), p. 143. See also Report to Governor of Kansas
cit. (footnote 16), p. 21. '
_ “._2 BLks. Con. 403: 3 Brks. Conr. 218; Wiel, op. cif. (footnote 19), p. 246.
e : Blackstone was born in 1723 and died in 1780. Most of his legal work
done after 17‘46 when he was admitted to the Bar. Some American colonies
the English common law before Blackstone was born — South Carolina
, State v. Charleston Bridge Co., 113 S. C. 116, 125, 126, 101 S. E. 657
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-
contiguous to the stream as prerequisite to its use.37 In fact, he cof
not very well do so because his second principle, being based ups
priority of occupation on the stream, constituted a limitation ups
the first principle and was diametrically opposite to the concept g
use in common.®® It appears that Blackstone attempted to move ke
yond recognition of procedural rights to those of substantive righy
of property in waters which counsel in some of the cases had in§
cated were implied from those procedural rights, and which lug
courts, in looking back, seemed to consider as if there had been s
stantive rights.3® The second principle seems to have been tentatively
accepted by the courts as the doctrine of prior occupancy of thay
times and was held to be the law of England as late as 1831,40 Thee
principles were followed to some extent in America but there was g
wavering away from them at an early date 4! In view of our extes
sive Western experience in which the policy of the law seems tole
moving steadily toward the views expressed by Blackstone, it appas
that he was a hundred or more years ahead of his contemporaries &
this field. However, his influence does not seem to have extended by
ground waters, possibly because there appears not to have been nag
cases during his time that raised fundamental issues concerniny

ground waters. i

Although Blackstone’s thinking was adopted in some early Amen

"

. . 5

can decisions, some courts, notably New Jersey, began to veer awy g
R

from his concept of exclusive rights by reason of prior occupang
toward the riparian theory of rights in common. One early New
Jersey case used Latin words much the same as those later used #
connection with the statement of the riparian principles but did ns
use the word riparian.12

And then came the American and French revolutionary mow
ments with special emphasis upon the rights of man. '

37. 3 Brks. Com. 218 —“it is a nuisance to stop or direct water that w
fo run to another’s meadow (6) or mill (k) ; to corrupt or poison a watercows
* * * in the upper part of the stream (1) * * * ”, Sega also Haymes v.
1 McCorn. 543, 545 (1822).

38. 2 Brks. Con. 403 — “If a stream be unoccupied, I may erect a mill
on, and detain the water; yet not so as to injure my neighbor's mill, or 4
meadow ; for he hath by the first occupancy acquired a property in the curres”

39. Acton v. Blundell, supra; Grav, Cases ox Prorerry, Vol II, 2d

pp. 81-82, concerning Shury v, Pigot and particularly footnote 1, p, 82 concem: 1 ;

ing Shotwell v. Dodge, 8 Wash. 337, 339-340 (1894).
40. Liggins v. Inge, 7 Bing. 682, 893, 131 Eng. Rep. 263 (1831) ; Wiel, g
(footnote 27), p. 133.
Wiel, op. cit. (footnote 27), p. 140 with footnotes.
Gault, supra.
42. Merrit v. Parker, 1 Coxe (N. J.) 460, 463 (1795) ; Wiel, op. cit.
note 27), p. 140 with footnote and p. 146 with footnote, ;

See also Haymes

R, 323
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|¥FLUENCE OF THE AMERICAN AND FRENCH REVOLUTIONARY
: MovEMENTS

Blackstone died in 1780 TIn 1804 the Code Napoleon was pro-
mlgated in France. In 1812, it was adopted in the State of Louisi-
wa¥ The Revolution in America and its aftermath took place
faring this general period. The French helped the American colon-
ws gain their independence. Feelings were running very high in
fgwor of the philosophy of the natural rights of man and the concept
of equality. Feelings in the new states and nation were running
spaally high against England and everything English. In some states,
swhas New Jersey, Kentucky and New Hampshire, authorities went
# far as to refuse to permit English decisions to be relied upon.44
1% turning away from English guidance to that of France seems
i bave been one of the most significant factors in the trend of surface-
water law,  But it did not extend to ground-water law. And in fact
e trning away did not last many years, insofar as the law was
smcerned, for the key decisions of the English courts, subsequently
fed in American courts, were taken between 1830 and 1850,

INFLUENCE._OF THE LARLY AMERICAN AUTHORITIES :
: STory Anxp KENT

It was in the midst of this period of political adjustment, with all
4 emotional overtones, that the English common law of waters was
stablished and also the strict French riparian law as set forth in
#e Code Napoleon. Some American courts had looked to the civil
W for illustration and explanation but most of them did not seem
“ draw upon this source for decision until Story and Kent appeared
¥ the scene with their new ideas gleaned from France and Rome,
4 until the Code Napoleon was adopted in Louisiana. It has been
Wi that the carly judges could not use French, so could not go
Srectly to French civil law.%5  But under the influence of these two
wminent American jurists, who happened to be masters of the French
Buage, and through them and the English decisions based upon
feir thinking, a considerable number of American courts are said

' kave adopted the main principles of the French civil law of water-

-

&, Wiel, op. cit. (footnote 27), p. 134
L Wiel, op. cit, (footnote 27), p. 134; Gray, NATURE AND SOURCES OF THE
. i Pouwnn, 3 Iri. L. Rev. 354, 357-350 with footnotes; MEMOIRS oF
¥CELLOoR KENT, 117-118; PAINE, Tronmas, Ricurs or Max; FEDERALIST
#2s, No. 10 (Madison), pp. 58-59,
Orleans Navigation Co. v. New Orleans, 2 Martin (0.8.) 214 (1812);
¥. Brown, 2 Hi. Fo. 378 (1835); Wiel, op. cit. (footnote 19), pp.
; 3 IuL. L. Rev. 354,
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courses and diffused surface waters.#6 Here is where the cons
-of equality of right among riparian proprietors, modified by the ng
of reasonable use seems to have been introduced into English g
American water law. Here is where the concept of the right of &
upper landowner to have his drainage waters flow unobstructed oy
the lower tenement seems to have become adopted:47 e
~ Until 1827, no American decision or treatise appears to have s
the word riparian, though as indicated previously the New Jung
courts had used language peculiar to riparian law and the Cab
Napoleon had been adopted in Louisiana at earlier dates. Story us
the word riparian for the first time in Tyler v. Wilkinson and spefin
out ‘there the rights of riparian proprietors, both individually s
collectively. His expressions regarding their collective rights, alue
those of prescriptive or other right holders, is interesting when &
sidered with respect to the concept of the “negative community
which underlies our entire system of the law of watercourses, exng
as modified by constitutional provisions and statutory declaratis
of public policy.18 i
Kent's statements on the riparian doctrine came in 182848 K
most recent decision prior to that date did not contain reference &
the word “riparian” or the riparian concept as such.50 Angell, wh
published his second edition in 1833, attributed first use of the was
to Story. But we do not know exactly where Story got it or s
of his ideas concerning the doctrine. However, we are sure regad
ing the origin of Kent’s words and ideas for his works are repht
with material and citations from the Code Napoleon, the Institue
of Justinian, the works of Pothier, and others. We also have &
reasons for adopting and modifying these authorities.3! He seest

46. 56 Am. Jur. 550; 67 C. J. 864-866; Wiel, op. cit. (footnote 19), pp. 8
250; Wiel, op. cit. (footnote 27), p. 135; Pounp, 3 Irr. L. Rev. 354, 360 v&
footnotes ; Hutchins, op. cit. (footnote 5), p. 30; 24 Trr, L. Rev. 896-897 (1948

47. Orleans Navigation Co. v. New Orleans, supra; 3 Kent Conm. 353, &
(1828) ; Overton v. Sawyer, 46 N. C. 308 (1854); Kauffman v. Griesm
26 Pa. St. 407, 413 (1856) ; Butler v. Peck, 16 Ohio St, 334 (1865) ; Gillhas
Madison R. Co., 49 Ill. 484, 486-487 (1869) ; Ogburn v. Conner, 46 Calil'.)n,
351-352 (1873); Omelvany v. Jaggers, supra; White v. Whitney Mig. G
60 S. C. 254, 265, 266, 38 S. E. 456 (1901); Wiel, op. cit. (footnote Zi
p. 138: Wiel, op. cit. (footnote 19), p. 252; Pound, op. cit. (footnote 46).

48. Tyler v. Wilkinson, 4 Mason 397, Fed. Case No. 14, 312 (1827); 3 K
Con. 439 (1828); Wiel, op. cit. (footnote 23) including ch. 41; Wiel, op &
(footnote 19), p. 254; Hutchins, op. eit. (footnote 5), pp. 27-29. Statohs
declarations of public policy relate to declarations that the waters of a
gre public property and belong to the people of the state, as in several

tates. \ : :

49, 3 Kent Com. 353, 355 (1828).

50. Van Bergens v. Van Bergens, 3 Johns Ch. (N. Y.) 282 (1818)
op. cit. (footnote 27), p. 140. ;

51. 3 Kent Com. 353, et seq.; Wiel, op. cit. (footnote 27), p. 136. -

AmrricAN Warer RicaTs Law s
4 Bave drawn upon most of the civil law sources then available to
4. In this connection it should be noted in passing that his adop-
“we of the broad principles of the Roman law may be as important
4 those of the French law. Kent seems to have been in the fore-
St of this movement to use civil law principles. It seems unfor-
wsate that his concepts or those of Blackstone were not given more

sesideration in respect of ground water during this formative

period 52
: 11 appears that Kent was more influential of the two great juri.sts
i the field of American water law because of his full consideration
i French and Roman principles; and because of the fact that his
wsmation of civil law principles, as he had adapted them to condi-
Wims then existing, has been quoted with approval by American and
Taglish courts when establishing definitive statements of the law.53
But there is no aspect of Kent's thinking which should be noted
Aether. In applying the principle of reasonable use as a limitation
w the strict French riparian law of the Code Napoleon, he empha-
wred that this was necessary to aid in making beneficial use of
weeams.  This certainly was a step in the right direction from the
wandpoint of beneficial use of the natural flow. But he does not
swpear to have recognized the monopoly aspects of the doctrine as
% modified it in respect of the surplus flow above the normal re-
weirements of riparian proprietors. The principles of the Code Na-
stleon had tended to give downstream proprietors a monopoly of the
watural flow, thus limiting the use of the stream in the upper reaches
«f a watershed. Story seems to have recognized a collective mono-
sy in the hands of all riparian proprietors on a stream because he
mdicates that all waters not belonging to prescriptive or other holders
felong to riparian proprietors. In any event, either concept, Story’s
+r Kent's, tends to hold the surplus stream flow in a nonuse or non-

- gemsumptive use reserve to satisfy the natural flow rights of riparian

sroprietors.5  This is a very vital aspect of water law for it concerns
Antificial uses and needs, especially for those enterprises not contigu-
% to streams but dependent thereon for water supplies. The use

#f the surplus stream flow has been a very important factor in the
- growth of the West. The doctrine of prior appropriation has played

#2. 3 Kent Com. 354, 355 (1828) noting comment at footnote, p. 439; Wiel,
% ¢it. (footnote 19), pp. 251-254; Inst. Just. Lib. 2, sec. 1; Wiel, op. cit.
ifotnote 23) including ch. 41

. See, for example, Omelvany v. Jaggers, supra. Embrey v. Owen, 6 Ex.
83 (1851) and White v. Whitney Mig. Co., supra; Pounn, 3 Irr. L. Ruv. 360,
ing footnote 29 thereto: Wiel, op. cit. (footnote 19), pp. 250-251.
Tyler v. Wilkinson, supra. i
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a significant part as a legal device in reaching that surplus ﬂow;;" i

meet reasonable non-riparian needs. :
' The r.ip‘arian principles of Story and Kent did not appear in E:g-
lish decisions, as such, until 1849, though the prior appropriatisg
doctrine of Blackstone had begun to be rejected much earlier, In the
kfay case, Iood v. Waud, the English court drew freely upon m
views of the two American jurists for guidance.55 Thus we aru‘.i
vised that civil law principles were received into the English comman
law of surface waters by way of Story and Kent38 The key cam
has been cited in American courts ever since as authority on riparizs
law, though it was distinguished shortly thereafter in respect ¢f
diffused surface waters and ground waters.57
This paper does not attempt to trace the origin of the English m
mon law of ground waters much beyond the thinking of Lord Coks
an-d the holding in Acton v. Blundell for they seem to have been the
principal sources of authority until the strict common law rule W
later modified in several of our states by application of the rule of
reasonable use. This modification seems to have started first in New
Hampshire in 1862.58 ;
The case of diffused surface waters appears to be more complex
and confusing but nevertheless important from the standpoint of
conservation, both of water and soil. The law of England apparently
places ownership of these diffused surface waters in the owner of the
land on which they arise. Kent and the French civil law seem te
ibe the main sources for civil law principles adopted in America. Bet
ithe problem involves both the right to use those waters and the right
%o pass them or have them passed from higher to lower lands. We
are told that there are considerable dicta in American cases on the
subject of use. In view of the confusion which seems to exist in
the decisions, a specific statement on this subject will be left to later
and special treatment.59

55. Wood v. Waud, supra; Mason v. Hill, supra; Wiel i
19), pp. 246-247; Hutchins, op. cit. (footnote 5),ppp. 3.3, 7 " (oo
gg ‘:{’x’r{e}, op. cit. ((ffootnote 2179)), pp. 245, 248, 253.

. Wiel, op. cit. (footnote , D 145; Arlewright v, Gill, 5 M&W 203, 15
Emi. Rep. 87 (1839); Acton v. Blundell, supra. Note thalt the i::::mrt in Actos
V. }ylupdcll seems to rely upon Roman law in view of the lack of “no direst
authority”.

58. Bassett v. Salisbury Mfg. Co., 43 N. H. 569, 82 A :
H;échins, op. cit. (footnote 5), p. 158. ' o Pec 1

. Hutchins, op. cif. (footnote 5), pp. 111-114; Rawst r. Taylor, 11 E
369, 156 Eng. Rep. 873 (1855) ; Broadbent v. Ramsbothomfolli tEx. EEZ?riSG :
Rep. 971 (1856); 24 Minw. L. Rev. 891-939 (1940); Domar, J., Tue Cn
Law 1§ Its NaTuray Oroer, vol. I, par. 1583, p. 616, Cusuinc Ep. (1853)

g
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{JaIGIN OF THE AMERICAN SYSTEM OF PRIOR APPROPRIATION

The American system of prior appropriation has been said to have
fsd its origin in the mining camps of the western States, particu-
sely in California, and in the irrigated areas of Arizona and New
$lexico established originally under the Indian, Spanish and Mexi-
Ly occupations.®0

This system recognizes water rights as real property, limited to
4 tight of use until the water is taken into possession when it be-
sumes, in most States, personal property. In this general respect
of the rights of use, the prior appropriation and common law sys-
was for watercourses are very much alike. They are also alike in
#at the rule of reasonable use applies, though its underlying basis
4ffers in the two systems, the appropriation system placing greater
pephasis upon the beneficial nature of the use and the common law
septem placing greater emphasis upon the claims to water rights of
J8 other riparian proprietors. In California, where the distinction
fumerly prevailed, the two doctrines are now exactly alike in this
swpect 81

There is some disagreement among students as to the origin of
wr Western custom of appropriating water. One view is that it
ame from the Indian, Spanish and Mexican occupations. Another
iw is that it was born of necessity in the California gold mining
ssmps. The weight of opinion seems to favor the latter in view of
e specific procedure which these customs left to us and which
bave been followed in many western States. It is clear that the
sdning customs which recognized property rights by reason of dis-
sovery and development, as the basis for establishment and continu-
e of title, have had an important bearing upon the adoption of the
fictrine of prior appropriation since the latter depends upon the
uking of possession of water and putting it to beneficial use within a
smsonable time as the basis for establishment and continuance of

~ #ile. Both in the case of irrigation and in the case of mining, the

we of land and the use of water are very closely associated for one
without the other has limited value. Water is generally considered
sppurtenant to the land, though not inseparably so.52

@0, Yare, Minmwe CraiMs axp Water Ricrts (1869) ; Linprry on Mings,
5 ed, §§ 40-49 (1914); Cousy, W. E., 4 Caurr. L. Rrv, 437-452 (1916) ;
Bicketts, op. cit. (footnote 29) ; Hutchins, op. cit. (footnote 5), pp. 27-29, 64-69;
Heport to Governor of Kansas, op. cit. (footnote 16), p. 21; Corpy, 33 Carrr,
Rev. 371 (1945); U. S, v. Gerlach Live Stock Co., supra, together with
gtnote on historical background of water doctrine.

61. Wiel, op. cit. (footnote 23), p. 20; Hutchins, op. cit. (footnote 5), pp.
29; Report, Water Resources Law, op. cit. (footnote 6), pp. 175-178.
Ricketts, op. cit. (footnote 29), p. xxiii; Hutchins, op. eit, (footnote 5),
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INFLUENCE oF THE INDIAN, SPANISH AND MEXICAN Occumm :

IrrIGATION

Prior to the American occupation of the West, this vast area !b
under the control of Indian tribes and subsequently, the Fresg
Spanish, Mexican, and British Governments. The area invohe
in the Louisiana Purchase was acquired from France in 1803, 2y
before the Code Napoleon was promulgated in France and nine Yoz
before it was adopted in Louisiana. Mexico gained her independeys
from Spain in 1821 and Texas, her independence from Mexics &
1836. California and adjacent territory, which later became parig
Arizona, were acquired from Mexico in 1848 and 1853. The Ntk
west Territory was acquired from England during the same genrn
period. These changes in jurisdiction took place shortly before &
shortly after the decisive water rulings in England. Thus, exee

~ for the State of Texas and scattered localities held in private owms
ship and recognized as such, the entire West became public domas
under the control of the Federal Government. This has profoun
affected all Western water law and programs. It contrasts shar
with the situation in the eastern States, though the original thirtes
states ceded to the Federal Government much of thejr lands lyig
toward the Mississippi River.
granted large areas of wet lands to the newly formed states cast &
the Mississippi but west of the original states. Later the Goves
ment granted vast acreages of both wet and dry lands beyond fix
Mississippi to private individuals,

public domain.63

It appears that there were local Indian water customs in effef

in this territory, especially in the States of Arizona and New Mexiei.

Water was diverted from streams for irrigation of alluvial valle

without regard to whether or not lands were contiguous to the
streams. Diffused surface waters were caught and distributed L&
crude rock-spreading devices over sloping mesa lands.6¢ DBut it &
not clearly evident as to the extent to which Indian customs of wate

pp. 67, 385; U. S. v. Gerlach Live Stock Co., supra. See, especially,
THE FrEEpoM oF THE MINER AND ITs INFLUENCE on WatErR Law 1N
Essays 1v TriputE 10 Orriv Kip McMURRAY (1935).

63. Colby, op. cit. (footnote 55), p. 370; Coiby, 36 Cavrtr. L. Rev. 3
(1949) ; Corey, Jour. oF MINES AND GeoL., vol. 46, No. 4, pp. 483-508 (O
ber, 1950).

64. Personal observations of relic and other works near Mesa and Saffe

transportation companies, and e
states which were formed out of the public domain. In the Gret
Plains almost all of the public domain passed into private ownershiy
but in the Intermountain Plateau country, most of the land remaimed

In turn, the Federal Governmes

L
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.« foand their way into and were specifically sanctioned by law,
> for those affecting community irrigation systems known as
.~ oundcr Spanish and Mexican rule. These were and still
;MW:::cted and recognized by later occupation authorities.

“g: Spanish and Mexican occupations br'ought water cu§toms to
1 West, especially the Southwest, and continued to recogm;.e @}xﬁz
4 e Indian customs. These customs not only concerned righ :
4 water by reason of diversion and use under a policy of :%ppxtopnia
i but extended to the formation of group water orgamzatlorlls.
e were also grants of water rights by the governments ab(lmg
ik grants of lands, especially for towns known then as p;ed (ljjs.
% rights of these pueblos have been protected and extended by

§serican law.67

IwrLUENCE OF THE FaARLY UNITED STATES OCCUPATION:
MINING AND IRRIGATION

{2 1847 the Mormon colonists reached Salt Lake Valley and sta*.rtecl
i practice of cropland irrigation during that year througf:f dgelt.:-
Serrsion from streams. The next year gold was d1sc0vercc_l in Cali
a2, These two new developments attracted settlers, miners and
‘wtune scekers from all over the world. We.a_re told t?:.t the
wers brought with them customs from other mmm.g areas.

The gold and water were part of the public domain for the most

b i i iz. 371, 380, 17 Pac.
Sy T New Mexico; Clough v. Wing, 2 Ariz. 371, )

#4 453.456 (1388) ; Hagerman brr. Co. v. Mcblurray, 16 N M. 172, 13 B
43 11911) ; Sors anp MeN, Yearbook of Agriculture, ks 0 i 2
Hoteinz b. ci te 5), pp. 66-67 ; Report, Water Resources Law, ]
%iz;ﬂ;:::'gi' ;.:f.”(si‘ooglc; :lst}) t’ggsting community system of irrigation at Isleta,

Siwr Mexico. ] . )
e HEJ‘IICHINS WeLLs A., THe CommuniTy AcEQuia: Its OriciN axD DE
)y

. weowuENnt, SourHwESTERN Historican QuarterLy, vol. XXXI, No. 3, pp.

; i ferences therein. Sce also Act of Congress, March
?iﬁz‘)('lg&'rwézﬁ) \Etoh artiempt is here made to consider recognition of Indian
e i servations. !
lgfaglsﬂlsvt':rili'g Grande Dam & Irr. Co, 9 N. M. 292, 51 Pac. 16?;1\ (‘1898)11.
Bumsths Land & Cattle Co. v. St. David Coop. Comm. & Deve . qssrglc,,vcst
Hds. 128, 89 Pac. 505 (1907); Maricopa County N. W. C. Dist. v. Southv it
Suma Co., 39 Ariz 6g 4 Pac. (2d) 369 (1931); Tatterfield v. Putnam;,w3
g 156, 41 Pac. (2d) 228 (1935) ; Hutchins, op. cit. (footnote 60), pp. 263-
U S, v, h Live Stock Co, supra. i i
%.li:tl?xvv.GfLLacAngeles. 58 Calif. 73, 79-80 (1881); Lux wv. Hag;gm,lgg
255, 328-331, 4 Pac. 919 (1884); Vernon Irr, Co. v. Los ;’&ggé <6:s‘¢4.0 L
237, 250-251 (1895) ; Los Angeles v. Pomeroy, 124 Calif. 597, lSé o
585 (1899) ; Los Angeles v. Los Angeles Farm. & Mill. Co., 1 Calit.
mﬁg:i 93 Pac. 869, 1135 (1908) ; Los Angeles v. Hunter, 156 La&x 200,
9, 105 Pac. 755 (1'909); San Diego v. gggaag%)\Vater Co,, 209 Calii.
: 165, 287 Pac. 475, 287 Pac. 30).
.'ﬂlgl‘.t?f ; 352 ci‘?_sr(footnote 55), p. 370; Report, Water Resot{zgass Law, op.
{iootnot'e 6), p. 177; Mgap, IRRIGATION INSTITUTIONS, pp. 42-48.
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part. Placer mining and irrigation required enormous quantitiss
water. These were artificial uses and required diversion and &
veyance of water to lands not contiguous to the streams, '

At that time there were no water or mining laws applicahlc"ﬁ* ,-_;'
public domain because Congress had not legislated on the T
Other foreign laws were not considered applicable to the newd
velopments. In these circumstances the miners were tcchnicalﬁ
passers and the gold and water are said to have belonged ts 4
government. Competition over mining claims and water supgls

brought on serious conflicts. Rules of conduct had to be develg

to reduce bloodshed and facilitate work. Here is where the “onsi

of the diggins” is said to have originated in which priority of #

covery and diligent prosecution of development of claims becams ¢ ﬁ_
custom and policy. The system of holding local meetings, formuts

of mining districts, and recording of claims, together with

ment of rules of conduct, are said to have led to the establishmess ¢
the doctrine of prior appropriation and beneficial use of water, s
the administration of water rights, first on a county and latee & =

a statewide basis.t9? il

From 1848 to 1850, when California was admitted to the-Unéi. .

there were no territorial water laws in that area. Upon its adus
sion, the new state adopted the common law of England as the s
of decision. In 1851 the legislature adopted the Civil Practices &
recognizing the custom of the miners as local rule of law., Tier
recognized customs continued in effect in technical conflict with
adopted common law principles for many years. This presented 4
courts with new problems for here were two opposing systesm |

water law, one growing out of custom and the other being borrews

from other jurisdictions.”® This did not reach decisive issue,
ever, until 1886.71

As each succeeding state on the Pacific Coast and in the
Plains was admitted to the Union, it adopted the English co
. law as the rule of decision. The courts of these states and Cali
held this to ‘have included the common law of watercourses.
states formed in the Intermountain Plateau region, where #
shortage conditions have always been extremely critical and the

Hutchins, op. cit. (footnote 5), p. 67,

- 70. Carrr. Civin Practice Act, April 29, 1851, § 621, now § 7

CiwviL Procepures; Colby, op. cit. (footnote 55), pp. 370-371: U. S. v

Live Stock Co., supra. 1
71. Lux v. Haggin, 69 Calif. 255, 10 Pac, 674 (1886). See summary

and subsequent cases reported by Hutchins, ap, ¢it. (footnote 50)

and U. S. v. Gerlach Live Stock Co., supra.

69. Colby, op, cit. (footnote 55), pp. 370-371; Ricketts, op. cit. (footnoit s

: 'w. mﬁly it

 waber rights resulte
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1 Federal ownership, never did adopt the common la;\;
4 watercourses or completely abrogate it as entirely inapplicable.
im; decision accorded with practical considerations and seems to

© fywe been a very sound one.

“These two broad approaches to the establishment of a .syst'em of
: d in two different concepts of the derivation of

{ifie, one called the California doctrine (dual system of riparian and
'

: gropriative rights) and the other called the Colorado doctrine (the

sugle appropriative rights system).”8 :

"fbc California concept rested on the t}wory of the ngTht. to aSpprto-

mw.'e water upon the public domain derived from the Lfntefll gt es

:p'; ewner, first by implication and later through confirmation by hon~
gss. The Colorado concept rested‘ upon the theory that t es:e
sghts derived from the public ownership _of the waters by the people
4 the states involved in which the United States h:l(].llO] glrea]ter
-;Ewictary capacity than a private landowner and particularly ):
M the common law of watercourses was '\‘\.F'{]Oll)_' unsuited to t t;
wwi-arid conditions. In other words, the C.allfornm concept star;a_elr

with a Federal title from which riparian rights _are‘dcdm’tccd while
4w Colorado concept started with a rejection of riparian r:ghts_ grom
which rejection of Federal title follows.™ It woulc.l seem that.l on?
Wizcs, as Congress and the western States did, ‘E%xe custo:;tt;e
ﬁﬁ:ﬁ appropriation as suited to the West, then the existence o "
yasian doctrine is thereby negatived and the common !aw so modi

Jed; for, the two doctrines of wat.er la}v are directly in opposition
8 pespect of water use and its relationship to th(? land.

In 1866 and 1870 Congress acted to recognize a.nd COﬂﬁ]:ﬂ‘l t‘he
sutoms of prior appropriation by suitab]e’lcglslatnon. Tklns was
fflwed by other important legislation which strengthened watler
%&bﬁ customs as having sanction of law and also encouraged the de-
lspment of water. These legislative pronouncements llmve 'been
srpreted as having constituted recognition qf pre-existing .rlgh‘;s
- possession and to have severed the water irom the land in the
M domain.7> The right of the states to adopt whatew.er systems
{ water rights law they choose, so long as these do not violate con-

i ] tnote 5), pp. 30-31, 38-39. ;
% u"lil::?hl;];.’ ca:f (C}i;ot(r{g?enﬁ;.)ﬁ, p)p. 173-228 : Hutchins, op. cit. (footnote L3N

u'l'llttchins op. cit. (footnote 5), p. 31. - PRESERVATION OF
35 Vichine, o, . (otmote 33, "op. 36, 70-73; Revorr, 054 (1943) ;
ary oF STatE WATER LAws, Nar, Rec. Assoc, pp. 49 Siadk Co.,
, op. cit. (footnote 55), pp. 371-374; U. S. v. Gerlach Live Stoc &
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stitutional provisions was also upheld.76 g
Other western States as well as California recognized Prior appe,
priation customs and also adopted statutes providing for state.ygh
administration, except in Montana where the county basis still existy®
A few states adopted the strict English common law for '
waters, some the doctrine of correlative rights, and others the
propriation doctrine. But the extent of adoption in each case vatiy
with respect to well defined subterranean channels and percolaty

waters,”® A decision of the Arizona Supreme Court rendered &
January, 1952, purported to adopt the appropriation doctrine for pee
colating ground waters.™® However, a rehearing has been grante
and the decision thereon is still pending,
Determinations with respect to diffused surface waters in the Wes
have been made mainly by the courts, It seems that the owner 4
the land on which they arise may make reasonable use of these wates
but this is not an absolute right, as it appears to be in England, i
downstream interests are involved, These interests have rights &
stream flow which originates, in part at least, upon watershed lands ¥
In addition, the so-called California-doctrine States further mods
fied the riparian doctrine. These changes are briefly summarisd
hereafter because of their bearing upon problems involved in shifs.
ing from a riparian system to a dual system and finally to the a
propriation system in large part. Since this seems to be a broad b
slowly developing trend, it may have implications for some of the
eastern States as their population, industry and agriculture expant
to anticipated levels, and as competition for water becomes more act

EXTENSION oF THE SysTEM oF Prior APPROPRIATION AND
ResTrICTION OF THE CoMMON Law SvsteEm 1§ THE WEST

The adoption of the two divergent systems of water rights by the
different groups of states, above referred to, did not settle the prae
lems of Western water development and use, by any means. The
two systems did open the way for and aided materially the establish

ment of title to waters, as the vast majority of cases indicates.

The major problems of reconciling conflicting uses and balancing
supply of and demand for water presented difficult issues for h¢

76. Hutchins, op, c¢it. (footnote 5), p. 34 with cases cited in footnote
thereto,

77, Wiel, op. cit. (footnote 23), pp. 177-180; Hutchins, op. cit. (footnote
pp. 31, 68, 74-107.
78. Hutchins, op. cit. (footnote 5), pp. 147-151; Part III, 182-264.
79. Bristor v. Cheatham, supra.
80. Hutchins, op. cit. (footnote 5), pp. 110-145,
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«+s and the legislatures. Whereas, in the beginning of t%fe United
& ation, mining in upstream areas was the dominant en-
i‘mt? OtEwljrlarly,w:a.tvcrsheds., use for production of hay and crops
w“:i:&s in the valleys below became increasingly important with
-ﬁa':iaﬁal expansion and the consequent need for food and ﬁbe{'.
;;.g aspects were also reflected in increased use of water by muni-
irios 81
mﬁs;he needs for water outrunning the supply in [;:ec.enti yeaor:;
fie question of conservation seems to !1ave been emphasize ;nuit
“4ium the question of establishment cff title to waters. As a r sb{;
fe decisions reflect greater emphasis upon the rule (?f reasona i
wwficial use. But the judicial standard of what constitutes rljals;?nd
Wi beneficial use for irrigation seems to h-ave lagg.ec[ far ‘e zzu
4wt of the better scientific practices now being carried cmtd 11n s %
smservation districts. As these practices become more wi E yﬁad
woted in local areas, it is to be hoped tha‘t I:he courts will thereby :1[
‘»: sdequate basis for emphasizing judicial standards more nearly

: ing scientific standards.
ﬂg?zjci?:f?uge:ce of and changes which too_k place in the two syst}elfn;
# Ww may be seen by review of decisions ina f.ew of the states whic
tuwhe up the two broad groups. Though their divergent conceptts \;eerz
wry important when originally developed, there now seems ob b
“ulmcy among all western States for gradually developing one br d
dwenry of water law directed toward development and beneficial use.

IxrLuENcE oF anp Cumances Waica DEVELOPED IN THE
Carmrornta Concepr or WaTErR RicHTS

The practice of hydraulic gold mining caused so rn?lch (lar?agcﬂ:o
wwer lying areas that it was nearly put out of busu}ess after : e
Smwous Debris cases. But the canals which had supplied water o;
# activity and then ceased to be used for some time were later foun
4 be suitable in providing water for irrigatlon and power purposes.
The mining, irrigation, power and municipal uses were often :{.ppro(;
geltive in nature but not entirely so; for, some were considere
fgarian uses. These and the lower valley uses, which had bect')rne
#tablished during and shortly after the D.ebﬂ.s‘ cases, later came into
“allict83  Subsequently there were conflicts between the irrigation,
er and municipal uses,84
-3 }'}rt:fihfnps, Czi?. gﬁ??‘??é&ﬁgicp'sgf& p. 78-80. Note: Most wesiern States
dedicated unappropriated waters of the state to public purposes.

i . cit. (footnote 3), pp. 254, 260, 266, 268,
g:::léagfs ;: cgt.ogfggtzote 62) ; Holt v. Cheyenne, 22 Wyo. 212, 137 Pac.
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The first decision in California in a major controversy betwps

claimants of riparian rights on the one hand and of appropriagy !

rights on the other came in 1886.85 This upheld the riparian Tighy
of the landowners using flood waters for private meadow lands
against prior appropriators using water for irrigation. This decisiy
in effect seems to have confined prior appropriation to public lagk
and recognized common law rights for private lands. Here is whese
the customs of the miners recognized by Congress and the legigh
ture came up against the common law adopted when the state e
admitted to the Union. The ruling in this case profoundly influengy
California water law, and its effect is said to have spread to othe
California-doctrine States.86 5

The dominant position of riparian rights, requiring the maintes
ance of the natural flow of streams, became so restrictive of &
velopment of surplus stream flow that, following upon its reaffirmy
tion in a subsequent major decision in 1926, and in spite of fis
possibility of alternative physical and financial solutions which might
have been accepted by the court,87 the state turned to constitutions

amendment. All this harks back to the adoption of the English com
mon law as rule of decision.88 :

The amendment adopted in 1928 not only limited riparian rights
to reasonable use by reasonable methods of diversion but affected gl
other water rights t00.8% It was subsequently upheld as not subjes
to attack under the Federal Constitution.?0 And though injunctios
no longer lies in such situations, the right remains fully compensable®
Generally speaking, the amendment seems to have restricted riparizs
as well as other rights in such a way as to open up for developmest
and use by appropriative and other means a considerable portion of

~the surplus reserves of stream flow and of ground water basins tm.

876 (1914) ; Meridian v. San Francisco, 13 Calif, (2d) 424, 90 Pac, (2d) 58
(1939) ; Denver v. Sheriff, 105 Colo. 193, 96 Pac. (2d) 836 (1939); Beus &
Soda Springs, 62 Idaho 1, 107 Pac. (2d) 151 (1940). i
Lux v. Haggin, 69 Calif. 255, 10 Pac, 674 (1886) ; Wiel, op. cit. (foa .

note 3), pp. 256-259; Hutchins, op. cit. (footnote 2, p.145, i
86. Wiel, op, cit. (footnote 3), p. 239,

87. Herminghaus v. Southern’ Cal. Edison Co., 200 Calif. 81, 252 Pac. 6

(1926) ; Wiel, op. cit, (footnote 3), pp. 268, 269, 274; Hutchins, op. cit. (foots

note 5), p. 45. Note: This ruling included all annual flood fows as natursl
flows. -

88. Smaw, Lucien, THE DEVELOPMENT OF THE LAW oF WATERS IN TER
West, 10 Cavir. L. Rev, 443, 455; 189 Calif. 779, 791,

89. Carir. Consr., Art. XIV, § 3; Peabody v. City of Vallejo, 2 Calif. g'ﬂ
351, 366, 40 Pac. (2d) 486, 490 (1935) ; Wicl, op. eit. (footnote 3), pp. 274-%
Hutchins, op. cit, (footnote 5), p. 45 !

90. Peabody v. Vallejo, supra; Hutchins, op. cit. (footnote 5), p. 45 with
footnote citations,
9

L. U. 8. v. Gerlach Live Stock Co., supra.

R R e

of appropriation on public domai
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er. it left riparian and overlying rights (serve_d by gfeun}d
m; ir: 2 dominant position but not to the extent which previously
QMEd‘ctvclopments in ground water law, aside frorr? that already
mﬁ“c:ted seem to have paralleled the developrflents in t.he la;vﬂ?i
' ’ s to some extent at least. Followmg_ adop-tlon o
“lmomise s rule of decision, the courts established in 1871 the
mmtfmabzguetle ownership.98 This was replaced in 1903 by the rule
.‘:T::rrelative rights, one effect of whicl'_l was to protg:ct fi;;:lwﬁzz
{rom exportations of water to distant points of use. : ur ki
wd ground waters were recognized as one source of supp yas ik
they were shown to be intercog?ect;:d.g‘* Bmizzoe:;f:;;mtt}l;rtl \:;ghts 5

i aters. was a
;‘:Jztlte?vaigs Sr‘jl;l;luZewacquired by prescription though the iand;
. upon timely action, may have a declaratory decree to prc:jtec
;;“:i;htga Recently the rule oE‘ p{'esc;-;ption has been extended to
+he new concept of mutual prescription.

here

X x ¥
lxpLUENCE oF AND CuaNcEs WaIicH Toox PLacg 1N OREGO

g 3 -
As in California, the existence of the riparian law was a;:k‘nc;:vﬁ‘

nl;.\-ccl early by the Oregon courts.98 But the use O(f1 x;atcrt clo: i
i 1 ith the domestic and livestock use
tion was permitted along wi sl

f:iginally allowed.9® These rights were held to attach upon :;cqm;l

tion of title to public domain.1® But such rights could be lost by

prescription. 10 %) : ;

3 Houﬁ:ver, this common law trend of decisions was early affected

i ious -ed to, recognizing rights
sional acts, previously referred to,
i - 1102 This legislation was construed

92 Meridian v. San Francisco, supra; Hutchins, op. cif. (footnote 5), pp.

] 717.
45-46; es Law, op. cit. (footnote 6), p. s !
93 ’HI;;EE:’yﬁfﬁééﬁ?%ﬂif. 303, 10 Ax. Ree. 299 (1871); Hutchins,

‘ #p, cit. (footnote 5), p. 159

W, Katz v. \Valkinshaw,‘14l Calif. 116, 128-137, 70 Pac. 663 (1902), 74

h‘fS ?Iggn('lg?sl\){.aclay Rancho Water Co., 154 Calif. 428, 98 Pac. 260 (1908).

i . cit. (footnote 5), p. 160. § st
2?-‘, g:::?éﬁi’ 4 Pfihal&lbc;'a. 33 Calif. (2d) 908, 925-926, 928-933, 207 Pac

e i nsas is hased largely‘upou a recent
ffz:}::l‘es: :ﬂ‘ ';sfls}g?“:::gli:;z:ﬁrli‘;{'cg:re?lrefﬁ?“thz“ii'}i:::r ?J; ]\Vells A, Hutchins.
98. Taylor v. Welch, 6 Oreg. 198, 200 (1876 ééo
99, Coffman v. Robbins, 8 Oreg. 278, 282 ( ).O L el
100, Norwood v. Eastern Oregon Land Co., 112 rgggz. (1é90) H
1924) ; Faull v. Cooke, 19 Oreg. 455, 464, 26 Pac. A
oy Esassger? A s‘} mfzd:\? Ol s 2339 (July 26, 1866) ;
ul%%éaif Z?E?TU.LS. Riv. Star, § 2340 (July 9, 1870).
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by the Oregon Supreme Court to permit appropriation of waters g
the public domain as against the common law rule regarding conting.
ous natural flow.1%8 The Court indicated that riparian and approprig.
tive rights could exist in the same locality,204 but almost at the same
time indicated that these rights were incompatible.}95 The court be.
gan to encounter difficulties, however, after recognizing and the
attempting to apportion water among riparian proprietors,108
The court also developed another approach to the problem by hold-
ing that a water user must elect to stand on a riparian or an approe
priative right.197 And once one or the other is elected, the s
thereby waives the other alternative.198 This attempt at reconciling
the two opposing theories of water rights seems to have had cos
siderable effect upon the water law of Oregon.

About this time the court had occasion to interpret the Deses
Land Act of 1877,199 together with the related acts of 1866 and 187,
to permit appropriation upon the public domain of surplus waters of
non-navigable streams, subject to established rights; and to thereby
abrogate the common law doctrine, except for domestic uses.110 Thi
was upheld by the U. S. Supreme Court.111

Then in 1909 the “Water Code” further limited vested riparis
rights to the extent of actual application of water to beneficial us
prior to the passage of the statute or actual application to beneficial us
within a reasonable time thereafter by means of works then under
construction. In either case the limitation applied to situations whick
existed prior to the statute. It thereby cut off future uses which ha
not been initiated prior to the establishment of the new policy. ¥
also provided an exclusive procedure for the adjudication of thest
rights.}12  This code, including the new definitions contained thereis,

103. Hough v. Porter, 51 Oreg. 318, 383-386, 95 Pac. 732 (1908); 98 Pac
1083 (1909) ; 102 Pac. 728 (1909).

104. Williams v. Altnow, 51 Oreg. 275, 300, 95 Pac. 200, 97 Pac. 539 (1908}

105. In re Sucker Creek, 83 Oreg. 228, 234, 163 Pac. 430 (1917). ;

106. Jones v, Conn, 39 Oreg. 30, 37, 46, 64 Pac. 855, 65 Pac. 1068 (1901}}

Hough v. Porter, supra; Caviness v. La Grande Irr. Co,, 60 Oreg. 410, 4214-’:1 !

119 Pac. 731 (1911); In re Sucker Creek, supra. ;
107. Low v. Schaffer, 24 Oreg. 239, 246, 33 Pac. 678 (1893); Williams %

Altnow, supra; State ex rel. Pacific Live Stock Co. v. Davis, 116 Oreg. 284

236, 240 Pac. 882 (1925).
108. Davis v. Chamberlain, 51 Oreg. 304, 311, 98 Pac. 154 (1908); In s

Sucker Creek, supra. 2
109. 19 Srar. L. 377 (March 3, 1877).
110. Hough v. Porter, supra.

111. California-Oregon Power Co. v. Beaver Portland Cement Co., 295 U. &
142, 160-163 (1935); Hedges v. Riddie, 63 Oreg. 257, 259-260, 127 Pac. 8

(1912).
112. Orzgon Laws 1909, ch. 216; Orec. Comp. Laws Anx. §§ 116-8
116-402 (1940). A
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was upheld by the Oregon Supreme Court as proper under the police
wewer of the state.18 Tt was also upheld in the Federal Circuit
{iart of Appeals.l14 The decree was affirmed by the U. S. Supreme
Cemrt but upon somewhat different grounds.!15

Through the foregoing and other processes, it is clear that in Ore-
pm the effect of court decisions and acts of the legislature was to
sduce progressively the effectiveness of the common law doctrine
s 1o increase the effectiveness of the doctrine of prior appropriation.
{2s appears to have come about by reason of necessity. As a conse-
guence the old doctrine has been reduced to the point where it has
sased to be of much importance.

CuancEs 1N KaNsas

The changes which took place in Kansas were quite similar to those
# Oregon but much more abrupt and this in very recent years. The
menmon law doctrine was held to apply here by reason of adoption
o the Lnglish common law when Kansas was still a territory,!18
Madification of the strict riparian principles was permitted, how-
ceeM7 It was upheld as late as 1944 as against an appropriator
grempting to acquire water rights under the statutory procedure.}18
And even in 1949, prior to the interpretation of the new 1945 statute,
e court discussed these same principles.!1® It should be kept in
wind, in these connections, as indicated previously, that the Great
“lains states, though originally public domain, were rapidly taken up
4 homesteads and state school sections or railroad lands. Thus,
whereas in the far West much land remained and still is part of the
yublic domain, this situation has not cobtained in Kansas.

Faced with this limitation on the development and beneficial use
of water, the legislature adopted a new appropriation statute after

sthers had been found to be ineffective.120 This new act strengthened

13 In re Willow Creck, 740 Oreg. 592, 610-620, 627-628, 144 Pac. 505
"1514), 146 Pac, 475 (1915); In re Hood River, 114 Oreg. 112, 173-182, 227
Fae, 1065 (1924), ]

4. California-Oregon Power Co. v. Beaver Portland Cement Co., 73 Fed.
#ad) 555 (C.C.A. Oth, 1934).

U5, California-Oregon Power Co. v. Beaver Portland Cement Co., supra.
116, Shamleffer v. Council Grove Peerless Mill Co., 18 Kans. 24, 31-33
#77) ; Frizell v. Bindley, 144 Kans. 84, 91-92, 58 Pac. (2d) 95 (1936).

17. Emporia v. Soden, 25 Kans. 588, 606 (1881),

M8 State ex rel. Peterson v. State Board of Agriculture, 158 Kans. 603,

HIE, 149 Pac, (2d) 604 (1944).

19, Heise v.Schulz, 167 Kans. 34, 41-43, 204 Pac. (2d) 706 (1949).

Kans., Laws 1886, ch. 115; Kans. Laws 1941, ch. 261; Kans. Laws
2, ch, 172, See State ex rel. Peterson v. State Board of Agriculture, supra;
5. Laws 1945, ch. 390, Cex. Stats. 1949, §§ 82a-701 to 82a-722. See also
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the appropriation doctrine and reduced the advantage of the locatios
of lands contiguous to streams. The experience in Oregon and Xe
braska was drawn upon heavily in accomplishing this task. Ths -
statute was upheld by the Kansas Supreme Court,121 i
Kansas appears to have adopted the strict common law rule ings
spect to ground water but later modified this.1?2 As late as 1944, §
was held to prevent appropriation of ground waters under the s
- tute.123  This situation was shortly thereafter cured by the new ;'f
propriation statute,124 : :

INFLUENCE OF anp CHANGES WuIcH DEVELOPED IN THE
CoLorapo Concepr oF WaATER RicHTS

In 1872 the Territorial Supreme Court of Colorado enlarged fhe
concept of prior appropriation to cover waters upon all lands in i
area, public or private.1?5 This was reiterated in 1882 by the St
Supreme Court, after statehood was attained in 1876.126 This trent
seems to have spread among the other states in this group. In vies
of the rather uniform approach for running streams adopted by th
group of states, only a briel statement will be made in respect ¢
ground waters for three representative states, because changes s
well summarized elsewhere.}27

In Utah all waters, both above and under the ground, are declars!
to be public waters available for appropriation, subject to existing
rights, The appropriation doctrine has existed from the beginning
though the common law doctrine was not declared to be repudiatel
until 1891. The statutory method is the exclusive method by which
the appropriation of water is now made.128 e

The situation in Arizona has been similar to other Colorado da
trine states except for percolating ground waters. These were cot

Report to Governor of Kansas, op. cit. (footnote 16), p. 79, prepared in g
nection with development of recommendations to the state legislature for B
1945 statute.
121. State ex rel. Emery v. Knapp, 167 Kans. 546, 555-556, 207 Pac, (3
440 (1949) ; Report to Governor of Kansas, op. cif. (footnote 16), pp. 25-3L
122. Emporia v. Soden, supra; Jobling v. Tuttle, 75 Kans. 351, 360, 89 Pst
699 (1907); Gilmore v. Royal Salt Co, 84 Kans. 729, 731, 115 Pac. 58
(1911). 3
123. State ex rel. Peterson v. State Board of Agriculture, supra. ;
124. Kans. Laws 1945, ch. 390; Gen. Stats. Supp. 1947, ch. 82a, art. 7.
125. Yunker v. Nichols, 1 Colo, 551 (1872). !
126. Coffin v. Left Hand Ditch Co., 6 Colo. 443 (1882). 2
; 12?% Wiel, op. cit. (footnote 3), p. 258; Hutchins, op. cit. (footnote 5
4-107, g
128. See Water Resources Law, Appendix B, op. ¢it. (footnote 6), pp. 7
770 (1950). 5
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whrred the property of land owners in 1906129 This year, 1952,
s Arizona Supreme Court stated that the appropriation doctrine
wyies to these as well as other ground waters.}80 However, a re-
dewring has been granted and decision thereon is pending.

fa New Mexico, the common law of riparian rights was early held
it to be in force and the appropriation doctrine was held to have
sunted by custom, judicial decision and necessity.l3! This state
gumcered in ground water control and its history is important from
wtitutional and administrative standpoints.192

129, Howard v. Perrin, 8 Ariz. 347, 353-354, 76 Pac. 460 (1904) ; Howard v
Weerin, 200 U, S. 71 (1906). (e

Bristor v. Cheattam, supra.

UL Trambley v, Luterman, 6 N. Mex. 15, 25, 27 Pac. 312 (1891); U. S. v.
nde Dam & Irr. Co., 9 N. Mex. 292, 306, 51 Pac. 674 (1898): Albu-
Land & Irr. Co. v. Gutierrez, 10 N, Mex. 177, 236-237, 61 Pac, 357
); Snow v. Abalos, 18 N. Mex. 681, 093, 140 Pac. 1044 (1914).

A2, See, Water Resources Law, Appendix B, op. cit. (footnote 6), pp. 744-
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2 : OwNERSHIP OF TIDELANDS

S s STAA TBE[ s THEIIRIENATU RESOURCH i 1n a series of cases culminating in United States v. State of Loulisi-
St o2 DD IO VATER R saeé the Supreme Court of the United States has held that no state
e e Woamemont 4 any title to the natural resources under tidal waters. (No, not
' ! Texas.)® The Court speaking through Mr. Justice Douglas

SOURCE OF RIGHTS OF STATES e Fe_\as ) P
The origin of the rights of the states to their natural resources § “The claim to our three mile belt was first asserted by t'he
nowhere better stated than by Mr. Justice Stone in the case of Com national government. Protection and control of the area are in-
Ppe e e of New Yorkd) ' deed functions of national external sovereignty. The marginal
cea is a national, not a state concern. National interests, na-
e mmelish possessions i America Were claimed by rigke tional responsibilities, national concerns are involved. The prob-
of discovery. The rights of property and dominion in the lank lems of commerce, national defense, relations with other powers,
D B en e e vl authority were heldw | war and peace focus there. National rights must therefore be

vest in the crown, which under the principles of the Britié
Constitution was deemed to hold them as a part of the publ
domain for the benefit of the nation. . . . As a result of the Rew OwnersHIP 0F CLoups

S bl e beane sovereiga, aud i There has been much speculation as to who owns the clouds. Until
cap'acity acquired the rights of the crown in the public dv meent years this speculation has been almost entirely academic, but
main . . .” . Jece the advent of aviation and artificially induced rainfall the ques-
sum has already become of practical importance and will undoubtedly
jserease in importance as time moves on. The private owner f)f the
werface has some rights, at least as far up as is needed by him for
#e quiet enjoyment of the surface and structures on the surface,
1s fact The Uniform Aeronautics Act even states:7

paramount in that area.”8

The same principle was applied with respect to new states formed
out of the territory of the original thirteen states.2 However, tik
to lands ceded to or purchased by the United States is vested in the
United States subject to treaty provisions and subsequent grams
The state is also the owner of all things ferae naturae. And in tie
well known case of Georgia v. Tennessee Copper Co.3 in which the
State of Georgia sought to enjoin defendant Copper Companies fros
discharging noxious gases from their works in Tennessce over th
lands in Georgia to the great injury thereof the Supreme Court ¢
the United States, speaking through Mr. Justice Holmes, said:

“The ownership of the space above the lands and waters of
this State is declared to he vested in the several owners_of the
surface beneath, subject to the right of flight described in Sec-
tion 4.”

P
=
=X
3
&
§,
o
T

While this Act has been withdrawn® from the active list of recom-
sended uniform acts by the Commission on Uniform State: Laws
# has been adopted by some twenty-one states. _

As clouds are ferac naturae, fugitive in nature, and exist over
~ wwereign states, it is arguable that the states have a qualified owner-
sbip. ;

. Since other states of the Union are affected by another’s use of
% clouds and since our national defense and our interstate com-

“This is a suit by a State for an injury to it in its capactf
of quasi-sovereign. In that capacity the State has an interes
independent of and hehind the titles of its citizens, in all the
earth and air within its domain.” :

°Chancellor, Professor of Jurisprudence and Dean, Department of Jurisprudence, Colleg#
of William and Mary.

1. 271 U. S. 65, 79 (1925).
2, Pollard v. Hagan, 3 How. 212 (U, S. 1844).
3. 206 U. S. 230, 237 (1906).

4339 U, S, 699 (1930).
éUnitcd States V. Tcxaéso.':\)39 U. 8. 707 (1950).
339 U, 8. 699, 704 (1 3
7. Unrrorm AeroNautTics Act, § 3, 11 U. L. A. 160 (1938).

130 £ 11 U. L. A. (1949 Cumulative Annual Pocket Part, p. 11).
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merce and our navigable streams are vitally connected with [V
atmosphere it is arguable that the United States also has rights, M
Gus O. Hatfield in discussing legal problems raised by artificial g
making concludes a note in the Vanderbilt Law Review as follows#

“On the other hand, property interests and individual righss ;
must be protected against unwarranted invasions by the negh
gent or capricious rain-maker. The only feasible solution B
pears to be some form of governmental regulation. It is doubsiy
that completely successful controls could be imposed at the s
level, since interstate problems are certain to arise Wwhenews
weather control is attempted on any substantial scale, Al a
the problems which exist, especially the property aspect will &
duplicated at both interstate and international levels. The effen
of an artificially induced rainstorm cannot be confined to politics
boundaries. It therefore appears likely that in the near fuatens
it will be necessary to regulate rainmaking, not only by rules 4
nation-wide application, but also by international treaty.”

STATE OWNERSHIP 0F WATERS* INTRODUCTION

There are various classifications of waters resulting from preds
tation, but for the purposes of this paper I will use the following
(1) Waters flowing either on the surface or under the surface is §
reasonably ascertainable well defined channel; (2) Surface wates
not flowing in a reasonably well defined channel and not collects
in natural ponds and lakes; (3) Underground waters not flowing
in a well defined channel commonly called percolating waters and &
tesian waters. ;

Waters flowing on the surface in a reasonably well defined chans
are either navigable or non-navigable though some writers have s
a third kind, namely floatable but not navigable.

What are the rights of the states in each of these?

RicaTs or Strates in Surracek WAaTErs FLowine 1N WELL
Derinep CHANNELS: GENERAL PRINCIPLES

The waters of navigable streams and the beds of such streams 2
the property of the states subject however to certain rights of fi#
federal government and of riparian owners. The prevailing test ¢
navigability in the United States is one of fact. A stream is nas
gable when it is used, or is susceptible of being used, in its or

9. 4 Vanpereirr Law Rev. 332, 337; See also Baty, Suaring THE LA
Warer Conrror, 58 Yars L. J. :
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wesdition, as a highway for commerce, over which trade and travel
w= or may be conducted in the customary modes of trade and travel
y water .10

it is equally well settled that the states do not own the waters or
4els of non-navigable streams. Thus in a Virginia case, Garden
b of Virginia v. Virginia Public Service Company, ) it was held
st a statute giving certain jurisdiction of the “waters of the state”
u the State Corporation Commission had no application to the waters
él & non-navigable stream, and hence in that case permission of the
fiate Corporation Commission was not a prerequisite for the con-
weuction of a dam sixty-three feet high and four hundred fifty feet
Loy near Goshen Pass in that State.

Samr: Rricurs oF THE UNITED STATES — GENERAL

The Report of the President’s Water Resources Policy Commission
f4ts seven major limitations of the states on their powers of control
o and use of their waters.!2 Tt is certain that some of these will be
iwtly denied by many, but at least they are worthy of our considera-
R,

SaME: CoMMERCE PowEer

The most important of these limitations is that of the commerce
wwer. Where a river is used for the transportation of goods in
“terstate commerce even though the river is an intrastate one (such
# the James River) it is a public highway. Mr, Chief Justice Mar-
#all as early as 1824 in Gibbons v. Ogden,!8 said:

“The power of Congress . . . comprehends navigation with-
in the limits of every state in the Union, so far as that naviga-
tion may be, in any manner, connected with ‘commerce with for-
¢ign nations, or among the several States, or with the Indjan

111 5 :

tribes’,

“ad in Gilman v. Philadelphia, 14 the Supreme Court said:

“Commerce includes navigation. ‘I'he power to regulate com-
merce comprehends the control for that purpose, and to the
~ extent necessary, of all the navigable waters of the United States

~ which are accessible from a State other than those in which

I0, See United States v. Oregon, 205 U. 8. 1 (1935).
53 Va. 659, 151 S. E. 161 (1930).

12, Vol. 3, Warkr Resources Law, pp. 5 to 72,

13 9 Wagar. 1, 197 (U, S. 1824).

M3 Ware, 713, 724 (U. S. 1865).

—
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they lie. For this purpose they are the public propérty of ﬂ‘.

nation, and subject to all requisite legislation by Congress”

But generally, except for tidal waters there would be no navigabl
streams but for the convergence of innumerable non-navigable oney
As control of the non-navigable streams that affect the navigabliyy
of navigable streams is or may be necessary for the control of the
latter Congress has jurisdiction over the former to the extent needed
for the protection of the latter.15 ' o

Ramifications of this right of the United States over the navigable
waters of the country include flood control projects and the develop-
ment and disposition of electric power for the exercise of the com.
merce authority by Congress is not invalidated hecause it elects 1
serve purposes in addition to navigation, even if such other purposs
would not alone justify an exercise of Congressional power,16

Moreover the Federal Power Act!? provides for the issuance e
licenses to nonfederal agencies for the development of water powet
on streams under its jurisdiction. Any private company operatirg
a power development prior to the passage of that Act took subject 1
the powers of Congress and may be lawfully required under ths
Act to accept a license with all its obligations and conditions,18

SAME: FEDERAL, PROPRIETARY POwWER

Another possible limitation on the rights of the state is the pro-
prietary power of the federal government. This power exists in 8
number of phases. Article IV, Section 3, Clause IT of the United

States Constitution which deals with the admission of new states

reads in part:

“The Congress shall have power to dispose of and make af
needful rules and regulations respecting the territory or othet
property belonging to the United States , , .”

And in United States v. San Francisco,'® the United States Sﬂ*

preme Court stated :

“The power over the public land thus entrusted to Congres

is without limitations.

15. See United States v. Rio Grande Irrigation Co., 174 U, S. 690 (139’].;-

and Oklahoma v. Atkinson, 313 U. S. 508 (1941)
16. See Arizona v. California, 283, U. S. 423, 456 (1931).
17. 41 Star. 196&. 49 Srtar. 838, as amended, 16 U. S. C, 791a-825r.
18. Pennsylvania Water & Power Co. v. Federal Power Commission, 123
2d 155 (C. A. D. C. 1941), cert. denied 315 U. S. 806 (1942). A
19. 310 U. S. 16, 29 (1939), o
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ta Light v. United States,20 the same court said:

“And it is not for the courts to say how that trust shall be
" administered. . That is for Congress to determine. ”

And in Canfield v. United States,®! the Supreme Court states:

“While we do not undertake to say that Congress has the
unlimited power to legislate against nuisances within a State,
which it would have within a Territory, we do not think the
admission of a Territory as a State deprives it of the power of
legislating for the protection of the public lands though it may
thereby involve the exercise of what is ordinarily known as the
police power, so long as such power is directed solely to its
own protection. A different rule would place the public domain
of the United States completely at the mercy of state legislation.”

The United States has acquired in one way or another vast tracts
o lands. In the ownership of these lands it is not an ordinary owner,
@ even an ordinary riparian owner, for a state may not by legisla-
son without the consent of Congress “destroy the right of the United
States, as the owner of lands bordering on a stream, to the continued
flow of its waters; so far at least as may be necessary for the bene-
ficial uses of the government property’.22

When the United States acquires land from a state by purchase
with consent of the state the latter can with the consent of the United
Htates reserve certain specified rights of sovereignty,28 but when the
fand is acquired without or despite the consent of the state the United
States is not subject to any jurisdictional control by the state which
would impair or destroy the effective use for the purpose for which

- e land was acquired.24

Sami: War Powgr

- Under the war power® and the 1916 National Defense Act,28
fnngress authorized the President to cause an investigation to be
~ #ade to determine the best means for the production of nitrates and

ether products for munitions of war. Out of this legislation there

20, 220 U. 8. 523, 537 (1911).

21, 167 U. S. 518, 525 (1897).

22, Kansas v. Colorado, 206 U. 8. 46 (1907).

I!: See Collins v. Yosemite Part & Curry Co., (taxing jurisdiction) 304
. 5. 518, 530 (1938). ;

24. Fort Leavenworth Railroad Co. v. Lowe, 114 U. §. 525, 539 (1885).
25. U. S. Const. Art. I, 58 ¢cls..1, 11 Art. 1,8 9, cl. Z.

2, 39 Star. 166, 50 U. S. C. A. 79,
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eventually came the Wilson Dam at Muscle Shoals on the Tennessy
River and finally the whole Tennessee Valley Authority Act.

But this is fast becoming the atomic age, and Congress knows
that fact. By statutes passed August 1, 194627 there are: (1) 4
declaration of policy to the effect that there be established “a pr>
gram for Government control of the production, ownership, and g
of fissionable material to assure the common defense and secur
and to insure the broadest possible exploitation of the field :"28 (2
With two unimportant exceptions the Atomic Energy Commissice.
as agent of the United States, shall be the exclusive owner of &
facilities for the production of fissionable material ;29 (3) “All right
title, and interest within or under the jurisdiction of the United
States, in or to any fissionable material, now or hereafter produced,
shall be the property of the Commission;”8? and, “no person shal
have any title in or to any fissionable material ;81 (4) “As used &
this chapter the term ‘source material’ means uranium, thorium e
any other material which is determined by the Commission with the
approval of the President, to be peculiarly essential to the produe
tion of fissionable materials;”82 (5) “I'he Commission is authorizel
and directed to purchase, take, requisition, condemn, or otherwis
acquire, supplies of source materials or any interest in real property
containing deposits of source materials to the extent it deems neces
sary to effectuate the provisions of this chapter.”83

I might put in parenthetically that it would not be too surprisiy
if within the foreseeable future atomic power will be available fe
the large scale purification of ocean water and for the pumping of
it and other waters wherever we desire for all our manifold use
But be that as it may, I believe that it is safe to predict that the
states as such will have little or no control over atomic energy and
the matural resources required for its utilization. )

SAME : GENERAL WELPARE CLAUSE

Further Congress is expressly empowered to levy taxes for the

general welfare:

“The Congress shall have power to lay and collect taxes . « ¢

27. 60 Srat. 755, 42 U. S. C. A. 1801 et seq.
28, Id. § 1801 (4).
29. Id. § 1804 (c) (1).
30. Id. § 1805 (a) (2).
31. Ibid.
32. Id. § 1805 (b) (1).
33. Id. § 1805 (b) (5).
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and provide for the common defense‘and general welfare of
the United States.”’54

While the proper construction of this clause is controversial to
v the least the Supreme Court of the United States has gone so far

& 1o assert :39

“Thus the power of Congress to promote the general welfare
through large scale projects for reclamation, irrigation and other
internal improvements, is now as clear and ample as its power
to accomplish the same results indirectly through resort to
strained interpretation of the power of navigation,”

The only certain limitation appears to be that such power should
e exercised for the common benefit as distinguished from some
muere local purpose.®® Query: What is a mere local purpose? V‘Ve
twve grown to be so interdependent that what is done in one locality
{sequently affects in one way or another what is done in many other
ghsces.

SAME: DOCTRINE OF KQUITABLE APPORTIONMENT

The rights of the states over their water courses may be further
lesited in some cases by the doctrine of equitable apportionment.
“his doctrine has been chiefly applied in the western States to inter-
@ate streams to insure to the inhabitants of each state involved a
i share of the benefits from the use of such waters. This result
#ould be attained in so far as possible without quibbling over formu-
f 37

SAME: INTERSTATE CoMPACTS

Congress in 1911 authorized in advance the entering into by the
#ales of interstate compacts “for the purpose of conserving the
fiests and the water supply of the States.”8 T date these com-
yacts have been used chiefly to apportion the waters of interstate

- #rmams, and to control pollution and floods. The action taken there-

wler is binding upon the citizens of ecach state and all water claim-
#215, even where the State had granted the water rights before it

- Nad entered into the compact.3?

#. U. S, Coyst, Art, I, § 8 cl. 1. i
% United States v. Gerlach Live Stock Co., 339 U. S. 725, 738 (1950).

1bid,

Kansas v. Colorado, 206 U. S. 46 (1907).

36 Srar. 961, 16 U. S. C. 552.

Hinderlider v. La Plata Co., 304 U. S. 92, 106 (1938).

.
3,
#,
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SAME: RIGHTS oF RIPARIAN OWNERS +f the tidal waters. The Commonwealth as owner in its private
sght could decide what use of that right best served the public in-

The ri ht of the state to it i 1 .
; R b 0 o weest, and any lessee of river bottoms for oyster culture took subject

tain rights of riparian owners which the state can take away byegs = ° shiliti

n_ent .domain proceedings unless, of course, the United States ity 9 fech possibilifies.

riparian owner. FEach such owner has a right of access to theda ©  PrrcoLATING WATERS: RIGHTS OF THE STATES
nel, and the right to make a reasonable use of the water as it i § oo
by and in connection with riparian land so long as he does not w
reasonably pollute or divert it. The common law maxim is “Waten ;
should flow as they have been accustomed to flow”, ' When there s

a great surplus of water for everyone no harm is done by suchank
but when there is an acute shortage of water what rule could be um
ridiculous? In effect such a rule would mean, “Since there is ge
euoug%l water for all no one can use in substantial quantities why
there is — and cursed be the non-riparian owners !” o

The State is vitally interested in the maintenance of the water
wMe, for on it depends the capacity of wells and springs and to a
grest extent the production of all agricultural products. The water
whle in turn for the most part is dependent on percolating waters
i its maintenance, 7. e. that portion of the total rainfall that sinks
e#a the ground rather than runs off or evaporates. These waters
we in the very mature of things well nigh impossible of ownership
qeril actually reduced to possession so that while they are in one
wnie the property of the state in much the same way as are wild
ye#mals this ownership (if it may be called such) is quite restricted.
: Bt it is sufficient to permit regulation as to such matters as waste,
: Tilu:s while the states own their navigable waters this ownershy wterference for spite only, and pollution.
is subject to the commerce power, the war power, the proprietas Another type of percolating water is known as artesian water.
property rights, the treaty making power, the general welfare pows fs bas its origin for the most part in the mountains where as a re-
of the federal government, the doctrine of equitable apportiow mlt of tilted strata the waters get under bed rock and gradually
where the stream is an interstate one, to any interstate compacts the . work their way to the seas or other outlets. These waters are fre-
have been made as well as the rights of riparian owners, geently under pressure and in such a situation when the lower strata
: : we tapped these waters flow naturally to the surface. The principal
sroblem here is to prevent waste for experience has shown that an
wapped flowing well in one locality may affect the supply of quite
dhstant localities.

T s

SAME: SUMMARY

T o
]

S

&

TuE Jus PUBLICUM AND THE Jus Privarum

It is also said that the ownership of the states’ navigable wate
ha?, a double aspect — the jus publicum or public right and the ju
privatum or private right. To the extent that a state owns its nash
gable waters and the beds of streams in its private right it may afis
the same as any owner, as for example a lease of a part of the bed &
a drowned river bottom for the propagation of oysters. But to i
e.x"cent that a state owns in its public right it owns in trust for all &
citizens and can grant no monopoly. These principles were brough
out strongly in the case of Commonwvealth v. N, port News® i
which it was held that the legislature of the Commonwealth of Vi
ginia had the power to authorize the City of Newport News to die
charge its untreated sewage into the waters of Hampton Roads
long as no public nuisance resulted and navigation was not inief
fered with despite the fact that such pollution might contamisis
nearby oyster beds and interfere with established recreational w.

OWNERSHIP OF BEDS OF STREAMS

~ In the case of non-navigable waters the ownership of the beds of
- #e streams is in the adjoining landowners and not in the state. But
- the case of navigable streams the ownership of the beds is in the
- state. Whether this state ownership extends to the ordinmary low
~water mark or to ordinary high water mark is a question in much
~ dispute. Tt has been held in Florida#! and in South Carclina? that
e State owns to the high water mark. But according to some writ-
¥ the better view, albeit a minority one, is that public ownership
#atends only to low water mark, and such is the law by statute in
Wirginia, 4

——

42, State v, Pacific Guano Co., 22 S, C. 50 (1884),
43, See Minor on Rear PropErTy (2d ed.) pp. 85-86 (1928).

40. 158 Va. 521, 164 S. E. 689 (1932). VA. Cove ANN. § 622 (1950).
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OWNERSHIP OF SURFACE WaTERS

: \.ﬂf;:‘tters gathered together on the surface of the land and not
mng 1n any well defined channel and not a part of a natural lahm
pol:ld are commonly called surface waters. Generally everyone 5:
claims ownership of them. According to one theory (mistakenly e
the common law theory)45 they are a common enemy from wig
let h}m save himself who can, subject of course to the general M
that in saving oneself one should do no more damage than necesges
to others. According to another theory known as the civil law e
lower land is by nature servient to higher land in the matter of dra
age. The role of the State in the case of surface water is primari
that of arbiter. Nevertheless there is at least in some Iocaiititn.
strong public policy in favor of control and conservation of tensy
rarily excessive surface water in ponds, cisterns, and reservoicr?»

STATE OR FEDERAL CONTROL AND DEVELOPMENT?

In the development, use, and conservation of these natural s
sources owned by the states the question is bound to arise, and ks
arisen over and over, as to whether cities, counties state,s or fx
federal government should play the dominant part. I’t is eas;( to w
that local matters should be handled by the local governments m
general matters should be handled by the state or federal govem’nxﬁ'
either directly or through private enterprise. But this problem hw:
too many ramifications for a paper of this sort. It is obviously in the
interests of the nation as well as the states that we all use our wate
resources to their fullest potentialities. The main thing is that th:
_be done wisely, efficiently and honestly. By whom it is to be ds
is, after all, of secondary importance,46 |

45. See John B. Rood, Surface Waters in Citi @
>ee John od, 3 ! ties, 6 Micm. L. Ruv. 449, 45
Cci?}all"o{;;ﬁg:o%;a{é:ﬁi’oon_thi)s subject prepared with special reference to 4
rni i j
ot L RE s 761-?81.,3‘ ut equally applicable to other projects \let_ -

X

e

RIPARIAN RIGHTS IN THE SOUTHEASTERN STATES
By WirLiam H. Aenor*

47, Leo Aikman, writing in the Atlanta Constitution of Wednes-
44, August 13, 1952, included the following account in his column:

“FoLLow PRAYERS WITH SPRAYERS

“My farmer friend, Paul Lovinggood, of Lost Mountain com-
munity, Cobb County, lost his home by fire a few years ago.
Not long after he had his family established in a new house,
be had a spell of sickness that slowed him down a little. But
those setbacks didn't keep Paul Lovinggood from whistling at
his work or from making himself a better farmer or from work-
ing for the good of his community. Knowing the fiber of this
son of the soil, I was not surprised to read that he didn’t let
the drought lick him, either. Mark Waits tells the story in
The Cobb County Times.

“Paul knows, along with all {farmers, that cows give more milk
when they stay on green grass. He knows, too, that the grass
doesn't stay green without water. Searching the skies in vain
for signs of rain, he put in his own sprinkler system.

“Drawing from his experience with irrigation as a truck farm-
er and from his reading of farm news, he took a pump down to
the creck, hooked some pipe to one end of the pump and his trac-
tor to the other and soon had showers falling on a portion of the
pasture. 'With this system, daily he poured 21,000 gallons of
water on his grazing plot, moving the sprinkler as one would
the hose on his front lawn.

“As a result, the grass stayed lush and green, the cows stayed
contented and mille production at the Lovinggood dairy didn’t
slack off. :

“Paul liked the system so well that he will expand it. Tventu-
ally, he hopes to dam the creek to create a small reservoir and
insure a water supply in case of a prolonged dry spell which cuts
the flow in the creek.

“Other Georgia farmers have tried the same trick. Glenn
Florence in Douglas County and R. B. Gilbert in Meriwether
are notable examples. More farmers will follow the example
as the advantages of irrigation become apparent.”

essor of Law, Emory University, Ga.
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This activity of the Cobb County farmer presents the subjedt g :

the present dicussion. Did he act within his legal rights and cuall
anyone else object to his actions ? rid

It is necessary to include some definitions of terms as used in g4
discussion and to limit its scope.  Only natural watercourses I
considered.  The cases reveal that it is not easy to define a waye

course.!  For present purposes, the term “watercourse” js taken g -

mean a stream of water flowing in a definite direction or course, wi
a channel, in a bed with banks, having a substantial degree of pe-
manence and continuity, and all of natural origin, A “riparian pe
prietor” is a landowner whose land is either bounded or crosed
by a watercourse. The description of his land must actually “toud
the water” in order for him to be a riparian proprietor, This ripes
an proprietor has certain legal rights and privileges in connectin
with the watercourse which are not common to the citizens at larg
and which are known as “riparian rights”.  Since this discuss
concerns only riparian rights in connection with the water in e
watercourse, matters of accretion, reliction and avulsion are not hem
in considered. ;

This discussion will also be limited to non-navigable watercourss
or streams. The landowner whose land is bounded by navigati
water has many riparian rights that are found in connection wift
non-navigable streams, but these rights are subject to the righ
of navigation in the general public, as set out in State and Feder

legislation, so that they differ in many ways from the present subjes

of discussion.

It might be well to consider what are riparian lands. Suppos
that a large single tract of land touches a stream, This tract b
riparian rights in the stream, but the question remains as to whethe
the entire tract is entitled to be benefited thereby. There appears w
be a distinction between land outside the watershed of the stream a=f
land within the watershed. Land within the watershed of a streas
is riparian land, while land outside the watershed of the stream &
considered to be non-riparian land, even though it is contiguous #
riparian land. '

Riparian rights are appurtenant to riparian land as a natural asd
inherent incident of the ownership of such land. They are sometim
called “natural rights,” as they owe their existence to the nature L
the land rather than to any contractual relationship between two lané,
owners. Certain rights in connection with watercoursés may.

1. 56 An. Jur., Waters, §§ 6-11.
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e a contractual relation or by means of ad.verse. user, but when
a'ag; do they are servitudes and not true riparian rights. They de-
wwd upon the contract or prescription that .created the‘m and are so
wmtrued. This discussion is concerned with the reciprocal rights,
dubilities and privileges of riparian proprietors in the waters of a
Jream or watercourse, where these relations are based on the owner-
4iip of land alone with no other legal relation between the proprietors.

" The exact origin of our present day law with regard to 1-ipafian
#y s is rather obscure. It has been said that Story and Kent selze'd
w the Roman Law, introduced it into American cases and that this
Jw then found its way into the English cases.2 The Restatement
s tries to distinguish between a natural flow and a rea‘sonab}e use
dwory. It has also been stated that the common law of England has
wen adopted by most jurisdictions in this country.3 Regardless of
i hirthplace, and whether the reasonable use theory or a combina-
sun of theories is followed, the present statement of the law seems
4 be gencerally followed in most American jurisdictions. Each ripari-
4 proprietor is entitled to have the watercourse flow by or through
% land in its natural course, quantity, and quality, subject only to
sgsonable use by other proprietors. He, in turn, is entitled to make
e of the water in the stream while on his land in any way he sees
ds, provided that he does mot by such use unreasonably affect the
#zhts of an upper or lower riparian proprietor.

The nine common law states in the Southeast seem to follow this
gemeral rule.  The civil law rule in Louisiana seems to be about the
were general statement® There are many statutes in these states
#aling with specific matters such as pollution, but very few which
smer or deal with general riparian rights. The Georgia statute is

geusibly the only one and reads as follows :

“The owner of land through which non-navigable watercourse
_may flow is entitled to have the water in such streams come to

2. RestateMeNT, Torts, Vol. IV, p. 342 (1939),
4 56 Am. Jur., Waters, § 284, 3
& Ibid, § 273; Restatemexnt, Torts, Vol. IV, pp. 339-350 (1939). i
& Ulbricht v. Eufaula Water Co., 86 Ala. 587, 6 So. 78 (1889); Mobile
fheks Co, v, Mobile, 146 Ala. 198, 40 So. 205 (1906) ; Tampa Waterworks Co.
# Cline, 37 Fla. 586, 20 So. 780 (1896) ; Robertson v. Arnold, 182 Ga. 664, 186
-E. 806, 106 A. L. R. 681 (1936) ; Fackler v. Cinc, N. O. & T. P. R. Co., 229
<330, 17 8. W. (2d) 194 (1929); Miss. Central R. R. Co. v. Mason, 51 Miss.
(1875) ; Pernell v. City of Henderson, 220 N. C. 79, 16 S. E. (2d) 449
1) ; Omelvany v. Jaggers, 2 Hrr (S. C.) 634 (1337); White v. Whitney
fg: Co, 60 8. C. 254, 38 S. E. 456 (1901) ; Cox v. Howell, 108 Tenn, 130,
(1\9’\{1.2?68 (1901) ; Town of Purcellville v. Potts, 179 Va. 514, 19 S, E. (2d)

LA, Cvir, Cong oF 1870, § 661.
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his land in its natural and usual flow, subject only to such & : sogrictor to divert t.he ﬂcw.v (?f @ stream *:vhllle on his la:nd,. :c; Iot?li
tention or dimunition as may be caused by a reasonable um i w e does not mater}aliy diminish or detain it and retlum(s_,) it to s
it by other riparian proprietors; and the diverting of the Strom {swer riparian proprlet?r thrm‘:gh thf_‘ na?ural channel. ur ques
wholly or in part, from the same, or the obstructing thereof & o, however, concerns itself with a diversion of the' ﬂt')vs:' of a stéezm
as to impede its course or cause it to overflow or injure his kg s does consume a part of the .wz%tcr_and t"‘)ﬂ’- diminishes ia“ 3

- or any right appurtenant thereto, or the pollution thereof gsy ©  wims it, since there can be no real irrigation without storage of water.

& bus been held that to take part of the flow of a stream for use in
sulroad locomotives did not materially diminish the flow so as to
m-e any cause of action to a lower riparian owner, even where a
;;mm{io'n by means of a dam was involved.’? On the other hand, it
‘4t been held that to take some of the flow of a stream to supply
suver for the inhabitants of a town was a violation of the r1_ghts of
twwer riparian proprietors.!® This view may ha.ve_ been due in part
w te fact that the water was being used on non-riparian land.
it has been stated that:

to lessen its value to him, shall be a trespass upon his properts

Since the theme of this discussion concerns the use of water &
irrigation, the various other matters that may arise will be considewt
very lightly first. It should be understood that they are consides/
based on the law in the Southeastern States.

Each riparian proprietor is entitled to make such use of the extie
flow of a stream as he may see fit for the purpose of water pows!
However, he is not permitted to detain an unreasonable amoust
the flow of a stream for that purpose, nor is he entitled to place ¢

structions in the stream which will unreasonably reduce the flow § "“Subject to certain qualiﬁcatiorls h'ereinaftc:: noted, it is a uni-
one case,? the upper riparian proprietor maintained a dam to o versally recognized rule that a riparian proprietor may Ia:wfull‘y
power to his cotton mill. By means of this dam he cut off the e divert the water of a stream for the purpose of irrigating his
flow of the stream from 6 p- m. each night until 6 a. m. the =% b fands.’14

morning. This was held to be unreasonable as applied to a kws -
riparian proprietor who operated a grist mill. e
One of the cardinal rights of a riparian proprietor is to have f
waters of the stream come to him in its natural purity.10  Any pally
tion of the water seems to violate the rights of all lower ripsri
owners. The cases are in agreement that a pollution of the stres
is an actionable infringement of such right.!l There are many cas
dealing with pollution of waters, but in most of them the indivifis
lower proprietors have been forced to initiate the action with I+l
or no governmental aid. So leng as our municipalities are o
the chief offenders, it will be difficult to solve the problem of puit
tion of the streams. ;
The major problem to be considered here is that of diversion #
the flow of the stream. There is no doubt of the right of a ripstit

1he qualifications stated are generally that such right is a limitec}
s, o be exercised with a reasonable regard for the equal rights of
“wer proprietors.  The general statements in the Southeastern States
@ to bear out this rule of the “reasonable use of the water for
fLaestic, agricultural, and manufacturing purposes”.!5 Very few
w5 in this area have even considered the idea of irrigation. One
et did say :

“But it cannot be withdrawn for the purpose of irrigation,
or for any other secondary and artificial purpose, except i.n
fuch a reasonable and legitimate way as not to interfere unjusti-
fiably with its general use.”18 :

However, this statement was not material to the issue before the
@, There seems to be a lack of authority in the Southeastern
: on the problem of irrigation under the doctrine of riparian

7. Ga. Cong, 1933, § 105-1407.

8. Alabama Consolidated Coal & Iron Co. v. Turner, 145 Ala. 639, 3
603 (1905).

%, sacs v High Shoals Mfg. Co, 132 Ga. 246, 64 S. E. 87 (1909)." (i § i Fackler v. Cinc, N. O. & T. P. R. Co., 229 Ky, 330, 17 . W. (2d) 194

10. 56 Am. Jur., Waters, § 40 . . - W. R 153 N. C. 542, 69 S. E. 623 (1910).
11. Alabama Consolidated Coal & Iron Co. v. Turner, 145 Ala, 639, 5 %:_:'IIf;[iiL‘;‘SV"-EIE?LE?;]‘\‘%&EF‘ gg %g 'Ala. 587, 6 So. 78 (1889); Town of
603 (1905) ; Hodges v. Pine Products Co,, 135 Ga, 134, 68 S. E. 1107 { cellville v. Potts, 179 Va, 514, 19 S. E, (2d) 700 (1942).
Beaver Dam Coal Co: v. Daniel, 227 Ky, 423, 13 S W. (2d) 254 (1929); 83 Axc ]'UR Ir,rigation '§ g i :
AL Y mith, 69 Miss. 299, 11 So. 26 (1892) ; City of Durham v, Eno 08 8 Ulbricht v.'Eufaula Water Co, 86 Ala. 587, 6 So. 78 (1889).
Mills, L4l N. C. 615, 54 S, . 453 (1906) ; Bowling Coal Co. v. Rufes ¥ Anderson v, Cincinnati Sou. Ry., 86 Ky. 44, 5 S. W. 49 (1887). See also
;[‘n:rén.ES{‘]‘.SQIOE‘JIS;iZ\)\r, 116 (1907) ; Arminius Chem. Co. . Landrum, 113 v. Lang, 22 S, C. 159, 37 S. E. 69 (1885).
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Applying general principles, it seems to be clear that no wae
could be used for irrigation on non-riparian land, since such [
riparian use has been refused in other situations.” Quite a prejy
lem would be presented in connection with the amount of water thy
any one riparian proprietor could take from the flow of a stream fu
the purpose of irrigation. It would have to be reasonable, with f
gard to the rights of all other riparian proprietors. This would hyy
to be determined by a jury in each case. As said by one court:

“The question as to whether or not the use of the water I
the first proprietor is reasonable, being necessarily dependas
"upon the character and size of the stream, the uses to which ¥
is subservient, and the varying circumstances of each case, is u
of fact for determination by the jury.”18 i

Where does this leave Mr. Lovinggood? What protection dos
he have next year if he impounds and detains a portion of his stresn
with a dam to use for irrigation? As well as can be stated from i
present status of the law in the Southeastern States, he has only tw
courses open to him. First, he could purchase from the lower riparus
proprietors as far down the stream as they would be affected s
easement to detain and divert the water of the stream. This assums
that they would be willing to grant such an easement.
could build his dam and wait until a lower riparian proprietor brough
an action against him. In that case a jury would finally determis
whether his actions were reasonable. Neither of these courses ¢f
action appear to answer his problem. It must be concluded that i
i present status of the law with regard to riparian rights in the South
eastern States does not permit proper use of waters for irrigation
or at least practical use.

It is the purpose of this discussion to raise the problem, not ¥
answer it. However, it might be well to look at some possible sole
tions without drawing any final conclusions. It might be possibt

by legislation to set out standards as to what is reasonable use of %
stream for irrigation. The administration of such legislation wosH
be difficult. Some of the States have provided for Irrigation Di¢

tricts with the power to condemn such water rights as they mif
need.!® Such public quasi-corporations, however, have not been ¢
successful generally.

17. Town of Gordonsville v. Zinn, 129 Va. 542, 106 S. E. 508, 14 A. L.
318 (1921),

18. White v. East Lake Land Co., 96 Ga. 415, 23 S. E. 393 (1895).

19. E. g., La,, R. S., 1950, § 38:2101 et seq. g

Second, b

7
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1t has been suggested that the doctrine of prior appropriation that
sadsts in the arid Western States would be the answer to the prob-
4 in the Southeastern States. Space does not permit much con-
deration of this doctrine of prior appropriation and of the Federal
Dresert Lands Act, commonly called the Carey Act,20 or the Federal
Qeclamation Act.2!  The essence of this doctrine is “First come,
g5t served”. The first person to appropriate the waters of a stream
s a beneficial use is entitled to the full flow of the stream. He does
sot have to be a riparian proprietor, may use the water on non-
tigarian land, and may even sell the water to others. This doctrine
sgyears to have been exclusively recognized in place of the doctrine
«f riparian rights in the states of Montana, Idaho, Wyoming, Nevada,
L'tah, Colorado, Arizona, and New Mexico. It exists along with
fnited riparian rights in California, Kansas, Nebraska, North Da-
feta, Oklahoma, Oregon, South Dakota, Texas, and Washington.??
1: should be noted that in these states the dactrine of prior appropria-
vion existed in connection with public lands especially and that in any
event most of the land was settled under this doctrine. In Oregon
s=d Kansas the doctrine of prior appropriation was adopted in recent
years. This raises the question of whether a state where the doc-
mrine of riparian rights is in force could by legislation change to
the doctrine of prior appropriation.28 It might be well to look at the
sauation in Oregon and Kansas. The Oregon case? that is general-
Iy cited as sustaining the statute of appropriation concerned a plain-
i who took the lands after the statute. The court also said that
the statute was valid “except as such change may affect some vested
ights”. This still leaves some doubt. In Kansas the court held
1 statute valid and said that vested riparian rights did not matter.25
However, the court cited only four cases, and those on another point,
and entirely ignored an earlier Kansas case which had held that
~ riparian rights could not be taken without due process of law and
that a statute could not change to the doctrine of ‘prior appropriation
without just compensation for vested riparian rights.2® Also, the
Lalifornia court held a statute invalid which sought to substitute
#ppropriation for vested riparian rights.2? !

G it T e e i

G

A

E%

a)l Act Aug. 18, 1894, Chapt. 301, § 4, 28 Star. aT L. 422, 43 U. 5. C, A

£ 21. 43U, 8, C. A. Chap. 12, § 371 ¢f seq.
- 22,20 A. L. R. 2d 656, 660.
2.5 A. L. R, 277. ;
24. In re Hood River, 114 Ore. 112, 227 Pac. 1065 (1924).
25, Emery v. Knapp, 167 Kan. 546, 207 Pac, (2d) 440 (1949).
. Clark v. Allaman, 71 Kan. 206, 80 Pac. 571 (1905).
Fall River Valley Irr. Dist, v. Mt. Shasta Power Corp., 202 Calif. 56,
=9 Pac. 444 (1927).
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Could a Southeastern State change to the doctrine of Prior appsy :
priation without giving just compensation for vested riparian righs

It would appear unlikely. One court stated: “We have said gy
the rights of a riparian owner at common law constituted pro
of which he could not be deprived without just compensation” §
has also been held that a statute declaring a non-navigable Stream g
be navigable and thus depriving riparian proprietors of some of thet
riparian rights was a taking of property without just compensation ¥
Also, a statute permitting the floating of logs on streams was invld
for the same reason.3® The case of City of Birmingham v. Leift
is more recent. Here the statute in question had sought to gran ¢
fishing rights on waters in the state to the public. The statute w
held to be invalid, since the beds of non-navigable streams belug
to riparian owners and their exclusive fishing rights cannot be divess
and granted to the public by legislative fiat.
unlikely that the doctrine of prior appropriation could be adogun
in a Southeastern State by legislative enactment. :
It is suggested that the problem of proper irrigation under o

present system of riparian rights is one that needs more consideratit

both by the bar of our several states and in the law schools.32 S
solution must be found to Mr. Lovinggood’s problem. The preses
status of the law in regard to riparian rights seems inadequate. Jiy
hoped that this discussion has at least presented the problem, eus
though no solution is offered. This problem has at least reces
considerable study in one state, the State of South Carolina.$

28, Thiesen v. Gulf, F, & A, Ry. Co., 75 Fla, 28, 78 So. 491 (1918). i

29. Olive v. State, 86 Ala. 88, 5 So. 653 (1889) : Murray v. Preston, 106 1
561, 50 S. W. 1095 (1899).

30. Allison v. Davidson, 39 8. W 905 (Tenn. 1896).

31. 243 Ala. 367, 10 So. (2d) 24 (1942). T

32. The writer used the following question on an examination in Righes *
Land in June, 1952, which included many things here under discussion: “Canie
has purchased a large lot on the west side of River Road, containing ahoet
acres. The land slopes from north to south, with lots owned by Frank fst
north of his lot and by Jack north of Frank's Iot, both being higher in elesstos
than his lot, and with a lot owned by Harry just south of his lot and Jowss
elevation. A small stream, known as Mud Creck, flows from north to Wik
across all four lots, Surface water from River Road and from Fras¥s
flows through a low place on George’s lot to Mud Creck. George wants _
a house on his lot, Mud Creek makes a sharp horseshoe bend on Georpe's §
toward River Road. George wants to change the channel of Mud Creck #»
it will have a bend away from River Road, but will flow onto Harry's b
the same point as at present, George also wants to yse water from Mud £
to irrigate a parden he plans to have at the rear of his lot, George also ®
to fill in the low place on his lot, If he does so, the surface water which |
runs across his lot will run across Frank's lot to Mud Creek. It appearny
Jack has an automobile service station on his lot. He pours old crankexst
into Mud Creek so that there is a film of oil on the water. George consuls
What are his rights? Discuss,” k

33. Bussy, C. E., Tue Benericrar Usk or WaTEr 18 Sovrn Canoui&

Thus it would apges .:

CROUND WATERS IN THE SOUTHEASTERN STATES
Roscor Cross*

The body of law relating to this subject has generally 1',ecogrilzesd:
s major classifications of underg‘round c?r subterram?anblwa ;rn-.
11} underground streams which flow in definite or ascertalrllathe (o z;th
wls; and (2) waters which percollate, 0oze or seep th'roucig ‘c‘: ez;co‘
wabout any definite channels, being commonly identified as “pe
4 waters’. .
S")L!":,n’zgt’::u‘:ral, the rules of law regardi::tg surface stfczfn?s are e.xpplt:-d
4 definite underground streams.! Since other participants in this
el will deal with the law as applied to surfe_u:e streams, th.n? paper
{iws not purport to discuss, generally, the rights and lfablhtles H}
sarard to definite streams other than to make the followmg gc::frg
sy=ments.  Unless subterranean waters are known to ﬂovui in a de «
wie channel it is usually presumed that they are percolating watelm
aui the existence of an underground stream must be proven by tm-

ty alleging it. A flow of underground water through a seam or

lesure in the subsurface does not constitute a st_ream. It would seem
fse one must establish the existence of a definite channel or curren:
imder the surface. Size of the definite flow may also be a factor_.*
i water comes to the surface as a “spring” by natural forces an.d.m
Aficient volume to provide a permanent watercourse across adjoin-
g fand, the owner of the land on which it su'rfaces as well as thle
iwners of adjoining lands over which it flows in a watercourse will
Ware the rights and Liabilities of riparian owners.?

in considering the doctrine applicable to percolating ‘»‘vaterst on,e:
st differentiate between the “English” rule and the “American
Mile or rules. The English rule rests upon the fundamental concept
¥t the owner of the soil owns to the sky and to the centre of E’he
swrth .(l'. e. “cujus est solum, ejus est usque ad co‘ean et ad inferos”).
Hemce, an owner of land has the absolute right to thh_draw from per-
“lating waters on his land and use it as he pleases, wltl_'lout; regard to
effect on lower or adjoining owners. The full application of that

[ — Professor of Law, University of Mississippi; Attomey-at-Law, Mayfield, Kentucky,

: s ;7 § 109 and cases there cited. i
Lﬁirﬁﬁ’ﬁe{&’ Réofé?rﬂi v. Compton, 148 Va. 437, 139 S. E. 308 (1927);
tmelock v, Jacobs, 70 Vt. 162, 40 Atl. 41 (1897). )

86 A, Jur., “Waters,” § 133.

149
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view is well illustrated by Mayor of Bradford v. Pickles 4

the municipality .owned 2 tract from which was obtained jtg wite
supply. The respondent, Pickles, owned a parcel which wag S
what higher than appellant’s tract. The geological formation of gy
subsurface of his parcel was such that percolating waters were forews
‘by nature to flow to appellant’s tract. After appellant had been g
Ing water from its tract for several decades, respondent sank a wet

was to injure appellant and compel it to buy respondent’s land, &

holding that appellant was not entitled to an injunction, the House o
Lords stated :

“The only remaining point . . . is that the acts done by i
defendant are done, not with any view which deals with e
use on his own land or the percolating water through it, but &
done in the language of the pleader, ‘maIiciously’ S

“This is not a case in which the state of mind of the persm
doing the act can effect the right to do it. If it was a lawig
act, however ill the motive might be, he has a right to do it ,,.
Motives and intentions in such a question . . . seem to me toke
absolutely irrelevant.”

Earlier American cases, including some in our own southeastern re
gion, recognized the English rule5 These cases indicated, at lag
that the English rule would not be unqualifiedly applied for the bess
fit of the interfering owner when he was activated by malice or othe
lnproper motive,

As might be expected the English concept of absolute ownership
has been questioned, and even repudiated, by numerous Americst
jurisdictions, In consequence, there has been developed in ths
country the doctrines of “reasonable use” and “correlative rights”,
Under the first of these, a proprietor has a right to a reasonable asd ¢
beneficial use of percolating waters under his land in connection witk
his utilization and development of that land, He may make such o
of percolating waters in mining, manufacturing, agriculture, and other.
wise on the land where it is withdrawn, even though his use interferes

41895 A, C. 587" Sep also, Bleacher's Association, Ltd. v. Rural Dist
Cc;unci[, (1933) 1 ch. 356.

Shahan v. Brown, 179 Ala, 425, 60 So. 891 (1913) ; Tampa Waterworks
Co. v. Cline, 37 Fla. 586, 20 So. 780 (1896) ; Saddler v. Tee, 66 Ga, 45 (1879}
Kinnaird v. Standard Qil Co., 89 Ky. 468, 12 S, W. 937 (1890) ; Miller %
Black Rock Springs Improvement Co., 99 Va. 747, 40 S, E. 27 (1901),
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w4, diminishes, or completely cuts off his neighbor’s present or pros-
wetive use of such waters on the neighbor’s .Iarld. Tl_le neighbor has
e same rights to use percolating waters whn::h he br'mgs to the sur-
4ee on his land. The courts which apply this doctrm(.-: usually hold
et negligent or wasteful disposition of such waters is n?t reason-
Wik, to the extent that it interrupts or depletes a neighbor’s use. A
swmber of jurisdictions apply the rule of reasonable use tolpre}rer}t
fie extraction and transfer of water from the Ia?’ld on,wlnch 1t' is
tised when such operations are detrimental to a neighbor’s extraction
wid use on his own premises. An apparent example would be the
s of a water company which draws w_ater by well's on a tract
owzed by it and then pipes it to a community several miles away.‘

The doctrine of “correlative rights” is frequently treated as being
sentical with “reasonable use”. It would appear to be more accur-
i1 1 consider “correlative rights” as an extension or refinement of
“asonable use”, rather than as a distinct or separate I'I:IIC. Ul}de.r
fie latter doctrine, the courts do not indicate that there is any Ilm}-
#wm upon the quantity of water to be taken so [ong‘ as the use is
#wuemable as regards purpose and disposition as previously pc}{ntf:d
s, In some instances the doctrine of “correlative rights” limits
# taker to his proportionate share, according to his surface area as

~wmpared with the whole area overlying the water supply. In other

‘e, it is applied to predicate taking upon the greatest util_ization.H
"% doctrine appears to have had its widest acceptance in those
wwstern states where there has been a chronic shortage of water.
Another proposition of particular application in some western
ates is the “priority of appropriation rule”. Under this ru_le, the
1 to take and apply to a beneficial use has a prior vested right to
#etinue to take to the extent of such use, to the end that a subse-
‘st use may not diminish the first taker’s amount of water. One au-

~ Srity has set forth the rule as: “Beneficial use shall be the basis, the

Measure, and the limit of the right to the use of water” 8 It would

| Wpear fair to observe that “priority of appropriation” is hardly an

Medependent or separate rule but rather an adaptation of the rule of
“easonable use”.

- With one possible exception, the courts in our region seem to

%ave been concerned with the application of the “English” rule or
e “reasonable use” rule, without embracing “correlative rights” or

See, McHgnpriE, THE LAW 0F UNDERGROUND Warer, 13 Rocky Mountain
R 1 :
). Id.
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“priority of appropriation”. The' cases hereafter referred ¢ i
be used to- illustrate the trends of our courts. :

(1) In Nourse v, Andrews, Mayor of Russellville,? the pl'am
owned land along a river which he claimed was fed by percolatis
of water from an adjoining tract which the City had bought to obtas
a water supply from the underlying waters. Plaintiff claimed gy
stxch diversion by the city would cut off his water supply and depeis
him of a property right in percolating waters. In rejecting b
prayer for an injunction, the Court stated :

“Percolating waters are part of the earth itself, as much &
the soil and stones with the same absolute right of use ., %
the owner of the land ., . “ . . . The owner of the soil js enb&f
t'o the waters percolating through it, and such water is not rxl’-
ject to appropriation . .

(2) In Sycamore Coal Co. y. S tanley,® plaintiff had a well on b
_fa.rrn. Defendant coal company drilled a four inch core on jts 3
J?lning land to determine a coal seam, and when the core react
sixty feet plaintiff’s well was rendered useless. The Court rejecs
his claim for damages and, after setting forth its statement of e
English rule, went on to explain : :

‘

: .. but in most jurisdictions in this country the rule some
times referred to as the American or reasonable use rule, ., .
has been adopted. According to this rule, the right of a laé
owner to subterranean percolating waters is limited to a reass
able and beneficial use of the waters under his land and he ke
no right to waste them, whether through malice or indifferens
if, by such waste, he injures a neighboring landowner. Hem
the appellant was using its land in a legitimate manner, and &

drilled the hole for a necessary and useful purpose.”

(3) In Sloss-Sheffield Steel & Iron Co. v, Wilkes,? a mine ros |
on defendant company’s adjoining land fell and percolating watest
no longer came to plaintiff's well and springs, - In regard to plais
tiff’s right to damages, the Court stated -

: “If the defendant is conducting any sort of operations to whick
its land is adapted in any ordinary and careful manner, and
a consequence percolating water is drained, affecting the surfast
owner’s water supply, either of that or adjoining land, no ¥
7. 200 Ky. 467, 255 S. W. 84 (1923), :

8. 292 Ky. 168, 166 S. W. 2d 293 (1942 :
9. 231 Ala. 511, 165 So. 764 (1936(). i

5 ""%m

~mot exempt from all obligations.
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bility for his damage exists. But, if the waters are drained
without a reasonable need to do so, or are wilfully or negli-
gently wasted in such operation in a way and manner that it
should have anticipated to occur, and as a proximate result the
damage accrued to the surface owners so affected, including
adjoining landowners, there is an actionable claim . . .”

{(4) In Cason v. Florida Power Co.,39 defendant company erected
3 dam on its Jower Jand. Subterranean drainage of percolating waters
from plaintiff’s upper land was interrupted so that his water-table
was raised, to the damage of his land, improvements and craps. The
Court stated that the issue was whether defendant’s use of its land
was reasonable and that the question should have been submitted to
the jury. In the course of its opinion, the Court explained:

“The property rights relative to the passage of waters that
naturally percolate through the land of one owner to and through
the land of another are correlative; and each land owner is re-
stricted to a reasonable use of his property as it affects subsur-
face waters passing to or from the land of another.”

While the Court used the word “correlative,” it is apparent that the
ferm was used as being interchangeable with “reasonable use”. In
the later case of Labruzzo . Atlantic Dredging Co.,)! the same Court
bad to consider a plaintiff’s right to recover for interference with
s water supply in consequence of defendant’s excavations on its
sdjoining land. Relying upon a Pennsylvania decision, the Florida
Court declared that there was no liability for loss of percolating
waters if occasioned by an adjoining owner’s lawful use of his land,
without malice or negligence, but if injury to a neighbor’s water
supply can be plainly anticipated and can be avoided by reasonable
cre and at reasonable expense, the owner causing the damage is
The case was sent. back to have
the jury decide whether defendant’s conduct was “unreasonable under
all the circumstances”,

(5) In Rouse v. Kinston, 2 defendant City of Kinston bought a
half acre of land adjoining plaintiff, and sank three deep wells' from
which it piped water to its corporate limits for sale. Plaintiff’s farm
was diminished in value because two of his wells went completely

 dry and a third dropped considerably as soon as the defendant drilled

#s wells, Plaintiff sued for damages. On appeal, the charge of the

- 10. 74 Fla. 1, 76 So. 535 (1917).
11, 54 So. 2d 673 (Fla. 1951).
12188 N. C. 1, 123 S. E. 482 (1924).
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lower court was affirmed. That charge set forth, in part, that;

“This rule (reasonable use) does not prevent the Private gy
of any landowner of percolating waters subjacent to his s &
manufacturing, agriculture, irrigation, or otherwise ; nor does ¢
prevent any reasonable development of his land by mining, or g
like, although by such use the underground percolating watgs
of his neighbors may be thus interfered with or diverted; ju
it does prevent the withdrawal of underground waters for dis.
tribution or sale, for uses not connected with any beneficial gy
ership or enjoyment of the land from which they are taken, if ¢
thereby follows that the owner of adjacent lands is interfersf
with in his right to the reasonable use of subsurface water upen
his own land . . . whatever is reasonable for the owner fg 4
with his subsurface water, he may do. He may make the e

“of it that he reasonably can. It is not unreasonable for him g
dig wells and take therefrom all of the waters that he needs js
order to get the fullest enjoyment and usefulness from his land,
for the purposes of abode, productiveness of the soil, or mans.
facture or whatever else the land is capable of.” '

(6) InN. C. & St L. Ry. v. Rickert,'3 the defendant conveyed ty
the plaintiff railroad, about 30 years before, one acre of land ca
which was a spring from which it supplied its trains at the rate of
50,000 gallons daily. Defendant sank a well on his land to supply a
swimming pool thereon and to sell any surplus of water from his well
to a neighboring town. Pumping from defendant’s well caused plaine
tiff’s spring to go dry, but flow of the spring returned upon cessation
of defendant’s pumping. In affirming the lower court’s injunction
against the defendant, the Tennessee Court of Appeals set forth its
views as to percolating waters in the following language :

“The better rule is that the rights of each owner being simi-
lar, and their enjoyment dependant on the action of other land-
owners, their right must be correlative and stbject to the maxim
that one must so use his own as not to injure another, so that

each landowner is restricted to a reasonable exercise of his own

rights and a reasonable use of his own property, in view of simi-
lar rights of others,

“The defendant can pump a considerable quantity of water

from his well without materially reducing the flow of water

from complainant’s spring, and this he has a lawful right to do

13. 19 Tenn. App. 446, 89 S. W. 2d 889 (1935).

- “reasonable use”.
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The injunction goes no further than to enjoin and mhfl{:t lmz
c:m pumping water . . . on his property, in sucl.w quantmfzs a:t)j
4 such an extent as will interfere with or inpair cc)?mpmfna;iu
:-:"ght to supply its trains and tanks from complainant’s spring.

[y > 23.°% t-
ights as “correlative,” it made no a
he Court refers to the rig corr  at
aﬁb?: lto ?ndicate the extent of defendant’s right othelr tha‘n t}? Im};t
oy to taking to such an extent, only, as would not impair the ra;;
?:du'icright to supply its trains and tanks . . . without limitation
ailroad. SRR e

3 ;!wBI:ard of Supervisors v. Mississippi Lumber Co.,15 the pf;lr:itszs

i i ied an

i i thouse from which was supp
#d an artesian well in the cour se from : ;
s :lme quantity of water for a public drinking fountain. Defencflan
;:k::ldlfour wells on its property, forced the w:.iter to tl-m surface
'":prcssure and used it in preserving and ﬁoatlfng ;og:, 1rt1 ;c.):gesf
goa with its i roperty. Defendant’s taki
wm with its business on the same p oped R
tiff's well, but defendan

Y reatly reduced the flow at plain ich efendant
ﬁ:::rg %n goid faith. In affirming the dismissal of plaintiff’s bill of
camplaint, the Court held :

“Such waters (percolating) belong to ‘the realty, to Ec 1:::3
at will by its owner for any purpose of his own .1. .Ic-t:d ;Zr g
land. The right to bore for water to be 1:1sed on the lar oE
business uses of the owner of the lar?.d is fully recogm‘zelcl Ea
The mere boring of a single well might destro.y the we :Of
neighbor on a lower level, but this would furnish no caus

action.”

In Clinchfield Coal Corp. v. Compton,'® a spring went dry m:aI:ilzilr:S
4ff's land when surface cracks developed on Flefendant For?il]chOtl
adjoining land in consequence of its co;}l mining OpefatlD}t;lb laintiﬁ.
The court of last resort in Virginia, in holding that .the pl i
bad suffered no actionable injury, discussed the’ Englis ruflz i
But since defendant’s use of its land was e;h:ll
mate, the Court stated that its conclusion _woulcl‘ beb tihc s‘?;ri]: g(r)lu retr
¢ither rule, “but if the question should again come before 3

. we shall feel free to consider it de nova”.

In Stoner v. Patten,17 the plaintiff claimed that a water suppl.y
emerging on his land flowed in a definite channel partly on the sur-

- 14, Ttalics supplied. -
i : 1902). ;
ig ﬁsM\}S:‘ 4553}5’ 1‘?9 Sﬂ;o Ego a.wg; (1927). See, also Couch v. Clinchfield Coal
3 a. 458, 139'S. E. 314 (1927). : ;
col?"léige?'f;i,s’szas. E. 894 (1906) ; 132 Ga. 178, 63 S. E. 897 (1909)
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i

face and partly underground, from higher land owned by a Weew
who had given the defendant the right to divert water from the g
face channel on her land to the defendant’s property. The plamg
prevailed in his contention that the defendant, as a non-riparian own

could not divert water from the stream to the plaintiff’s detrimen
However, the Court made the following observations: 3

warch and inquiry indicate that apart from statutes on Qollutioxjj, none
o the southeastern States has any broad comprehensive legislation
whsting to the use and disposition of- ground waters. Probably thye
M of such legislation may be expla,med_by one Attornf:y ‘General's

. yammption “that the problem has not arisen here suﬁﬁmently' to re-
J .gg&:t legislative action”. From 1929 through 1951, the legislature

“The books abound with reported cases from Courts of st +f Florida has enacted several sta.tutt;; to 13'1'<}tectka.m(}il contromli:;g
resort, wherein it is held that if the owner of the land, ings =~ wesian waters” in partlculatr poghien. W Xpius sza—erd ;S e;::}zs ida’s
absence of malice, make an excavation on his own preneisk by the 3 statutes enacted in 1?51 but has beer‘l‘ a \‘f;se” y Ilor
thereby draining the well of another, the draining being e fllorney General that the earlier statutes are “similar i 1
by cutting off the underground springs or fountains which supnd Ry each of Florida’s 1951 acts, -tl'{e owner, person in control, cir
the well, no action will lie . . . The ownership of land extsd  sewpant is prohibited from permitting unnecessary flow or waste
indefinitely within the bowels of the earth and the owner has# = e an artesian well. An artesian well is (lleﬁned as an artificial hole
same exclusive proprietorship in the water which seeps thrgd =~ 4 which ground waters rise to an elfavatmn above the t(')p'of .the
his soil and collects in the substrata as to that water which & ©  water bearing “bed”. The acts permit flow or use for irrigation,
from the clouds upon the roof of his house and is collected s~ wiming, industrial purposes and domestic use. To prevent Pf‘)h‘b"ted
cistern until the percolating water becomes a part of a sl . fow, the well must be equipped with valves capable of controlling
defined stream.” #4 discharge of water.

In Mississippi, House Bill No. 329 was introduced <_1uri_ng the_195.2
waion of the legislature, but died in committee, Thl? bill, “I.hlcf:l is
mach longer than the Florida acts, contemplated statewide apphcano_n.
' embraced the general objectives of the Florida e?zactments and in
whlition required written permit from the State Oil and Gas Com-
smsion for drilling of any additional wells by anyone.

Of course, the type of legislation which we have just mentioned

- wndly scratches the surface of the big problem; namely, the enact-
went of long range legislation which may chart the course‘for mte_ll:-
=t development of our resource in percolating waters. The ].T]’orl‘da
Wws and the Mississippi bill purport to do no more th_a;} minimize
waite in one aspect. There is still the problem of determining wheth-
#f the full utilization of ground waters is to be’ devcloped. upon the
“English” rule, “reasonable use”, “correlative rights”‘, ‘“prior appro-
: jl"hlion” or some other principle. Any attempt to obtain enact}'l?ent'of
] policy statute or code, so-called, for the (levelopmer?t an(ll utilization
ground waters would involve the codification, mOdlﬁca‘th’l, or even
abrogation of some very, very fundamental propositio?s in proper-
Bw. In our region, the urgency of such legislation might well ap-
##ar to be too far away to arouse much immediate concern, especi-
) among legislators. It would not seem to be presumptive to say

Due to the rainfall and the number of surface streams or bafe
of fresh water, the matter of adequate water supply has not beesrs
a general or widespread serious problem for the southeastern jur
of this country. However, the problem may be closer at hand the
we realize. Population has increased, particularly in our cities, The
has been a tremendous industrial growth. Trrigation has been e
sidered and resorted to in some instances. Uses of water have mit
plied. As one remarkable illustration, a recent article in a curm
periodical contained the statement that “in Washington, D. C, #¢
conditioning plants are estimated to account for 15 to 20 per cent
the water now used”.’® In one instance a large corporate user &
subterranean waters in the processing of wood fibres is located &
growing community in which the water table is reputed to Hd
dropped some 10 to 20 feet. Your speaker is advised that the g4
poration has obtained a distant tract of land to assure, among oi
things, an adequate water supply. As we all know, it is becoming &
common occurrence for growing cities which are not near unﬁ*
surface waters to go well outside their corporate limits to aogit
lands from which to obtain subterranean waters for city uses, _
State Geologists and the U, S, Geological Survey are alert o
prospective problem, from a scientific point of view. However,

L F  ch, 14, 581, Acts 1929; 16785, Acts 1935; 16786, Acts
5 16787, O.ictsL?gégA; 19895, "Acts 19395 22935, Acts 1945; 23204, Acts 1945;

18. Nichols and Colton, “Water for the World's Growing Needs,” TuE
: M, 26995 and 26996, Acts 1951,

TIONAL GEOGRAPHIC MAGAZINE, August 1952, p. 209.
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that the accomplishment of such legislation will only result from g
effective and protracted period of education for our citizens and

lic officials. For this task, the talents and learning of both geologigy
and lawyers have to be carefully integrated. At the same time the
acts and the proposition already discussed constitute a step fon\'-u{
small though it be. While the resulting conservation from such legis
lation may be minuscule, the very need to comply with its Provisioss
might make the public aware, at least, that a problem exists.

-_,(.

THE BALANCE OF CONVENIENCE DOCTRINE IN THE
SOUTHEASTERN STATES, PARTICULARLY AS
'APPLIED TO WATER

Frank E. MALONEY*

An article in the August 1952 issue of The National Geographic
Migazine points up the growing importance of water to all of us.
Yhe writer has this to say:!

“Though our average citizen drinks less than half a gallon
of liquid a day, he uses about 1,100 gallons of water daily for
all domestic, agricultural, and industrial purposes, not counting
hydro power . . . .

“Tn Texas the population nearly tripled in the 50-year period
ending in 1940, but use of water increased 71 times on an aver-
age for all purposes. For industries and municipalities the
increase was 30 times; for irrigation, about 55 times; for water
power, about 85 times.”

1t has been predicted in the authoritative journal of the American
Water Works Association that ten years from now industrial de-
vand for water will be doubled, but that this doubled demand will
will represent only about 25 to 35 per cent of the total water intake
o the country, since the writer predicts that the demand for other
wes, such as for irrigation and steam power, will correspondingly
mcrease?  We may certainly expect a tremendous increase in indus-
#r1al demand in the Southeast, since two of our growing industries,
¢sulp and paper, and steel, lead all others in industrial water re-
quirements ;3 and the use of water for irrigation, while as yet in its

*B.A. 1938, University of Toronto; LL.B. 1942, University of Florida; Graduate Fellow,
Labmmbin University School of Law, 1950-1951; Chairman of the 1952-1953 Equity Rourmd
e Council of the Association of American Law Schoals; Professor of Law, University

W Forida,

1. Vol. CII, No. 2, p. 269. y

2 Wolman, Characteristics and Problems of Industrial Water Supply,
. Ax. WATER Works Ass'~ 279, 280 (1952). The writer is Professor
anitary Engineering at Johns Hopkins University and former Chairman
. Be National Water Resources Committee. See also Green, Water Use
dndustry, 43 7. Am. Water Works Ass’'~y 591 (1951).

i }. See Powell and Bacon, Magnitude of Industrial Demand for Process
5“{!’. 42 J. Am. Water Works Ass'~ 777, 782 (1950). Wolman, supra note
. points out that four types of industry, electrical, pulp and paper, petroleum
#eoducts, and steel, account for 80% of the total industrial water intake.
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infancy in this region,? has already shown signs of rapid and ﬁ“,
ous growth.5 e §
It is apparent that, with this tremendous increase in the e
of water be.ing used in the Southeast today, serious legal probles
may arise i connection with the distribution of available Wl
supplies.® Now where does the balance of convenience doctring §
into this picture? This doctrine has been employed principally g
a limitation upon the availability of one type of sanction used [

the enforcement of water rights — the injunction. Before discus
ing the effect of the balance of convenience doctrine, therefore, §
will be well to first examine briefly the use of the injunction in wa
rights cases to see how important a part that sanction plays in f
enforcement scheme.  Next will be considered the historical develay
ment of the doctrine in its relationship to the granting of unjunctie
relief. Third, and more important, will come the application of fly
doctrine to date in our Southeastern states. Fourth and finaly -
realizing that the doctrine has so far been applied in the Southest
for the most part in cases involving damage through pollution »
water supplies, a study will be made of the place of the balance df
convenience doctrine in relation to the growing problem of reguls
ing the use of water for irrigation and industry in the Southeast.

Prace or tur DocrriNg 1N THE SCHEME oF Rrcuratory
ENFORCEMENT

What remedies are available for the enforcement of water rights
and how does the injunction fit into that scheme of remedies? Th
remedies may, in general, be divided into two classes: (1) specife
relief through equitable remedies; and (2) actions at law, inchd
ing, in appropriate cases, the extraordinary remedies of prohibitis

4. As of 1950 nearly 95% of the total land irrigated in the United SW
was within the area generally referred to as the 17 Western states. See &
RepoRT oF THE PRESIDENTS WATER Resources Poricy Commission, Wars
Resources Law 152 (1950). ; 4

5. See p. 168 infra. .

6, The increasing importance of water in the Southeast has already resddl
in considerable examination by our law journals of the legal problems
nected with the use of water in this area. See Wilcox, Authority of the S
of Florida over Her Waters, 12 Fra. L. J. 319 (1938); Notes: 3 Ara
Rev. 248 (1950) ; Extent of Private Rights in Non-Navigable Lakes, 5 U. @
Fra. L. Rev. 166 ( 1952) ; Waters: Surface Water Drainage, 2 U. or Fra
REv. 392 (1949) ; I'rrigation in Kentucky as Affected by the Law of Ripars
%gf‘{:ﬂ, ;SD _TK;(S %.1546%23‘2;((}952); g!}% Rﬂ!de in Kentucky as to Surface Wi
YiE T, s Kghts and Remedics in the Law of St Pollutis
35 Va. L. Rev. 774 (1949), Aol Shiy 3 -

- W supply water for irrigation.

$ 1630 (1912).
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g;dquo warranto” and actions in ejectment,® but primarily the cor-
g law action for damages.® In those relatively few cases in which
gigre is a contract between the parties specific relief may be had by
war of specific performance,!® and the balance of convenience doc-
weme is incidentally applicable to those cases.!! The majority of
# cases, however, sound in tort, and the preferred type of relief
wuinst such torts is by way of injunction rather than action for
Wcs.m The primary reason for this preference is that injunc-
twe relief is preventive. It can furnish relief before, instead
4 sfter, a threatened violation. Moreover, in many cases involving
water rights preventive relief by way of injunction may be the only
sfective sanction, because an action for damages will, if successful,
sonlt in such a small judgment as to be valuable only as a means

7. A discussion of these extraordinary remedies is beyond the scope of this
wrale, They are covered in detail in 3 KinNEY, IRRICATION AND WATER RIGHTS
(1412); see §§ 1649 (mandamus), 1651 (prohibition), 1633 (quo warranto).
‘& general, mandamus may be used in appropriate cases to compel a water
wmpany to furnish water for irrigation, or to compel a state engineer or water
swwmissioner to distribute water as provided by law. Prohibition may be used
“%em an inferior court wrongfully takes jurisdiction of a water dispute. Quo
waeranto may be used to test the validity of reclamation or irrigation districts,
@ %o annul the franchise of a water company that improperly fails to supply
#ater as required by its charter.

% This action may be useful to prevent the unlawful exclusion of a riparian
swser from the use of a stream.  Glassell v. Hansen, 135 Cal. 547, 67 Pac. 964
15H2) ; see 3 Kiwney, IRRIGATION AND WATER RIcuTs § 1654 (1912).

% Again, coverage of this remedy is beyond the scope of this article.
Himney devotes approximately 100 pages to this subject, 3 KiINxEY, IRRIGATION
293 Warer Ricurs 3052-3146 (1912). In addition to these actions at law,
fwre is often the possibility of enforcement through criminal prosecution, #d.
¥ 1657, This possibility does not, however, preclude a civil action for equitable
# legal relief. People v. Trukee Lumber Co., 116 Cal. 397, 48 Pac. 374
£497) : accord, Murphy v. United States, 272 U. S. 630 (1926) ; Pompano
farse Club v. State, 93 Fla. 415, 111 So. 801 (1927); see Note, 2 U. oF Fra.
£ Rev. 250 (1949). ;

Thus specific performance may be had of a contract by a water company
Ulrich v. Pateros Water Ditch Co., 67 Wash.

B4, 121 Pac. 818 (1912)_. Since the water is generally not available else-

. Whare, the remedy at law is inadequate in these cases and the equitable remedy

sccordingly available. See 3 KinnwEY, IRRIGATION AND Water RicHTS
- 1L Taylor v. Florida E. C. R. R., 54 Fla. 635, 45 So. 574 (1907): Rockhill
v. Volker, 331 Mo. 947, 56 S. W. 2d 9 (1932). *Public interest, there-
%, must always be carefully appraised when it really has a place in cases of
Wecific performance,” GLENN anp Repoen, Cases ox Eouiry 537 n. (1946).
Since injunctive relief is equitable in nature, it is necessary to establish
$is for equity jurisdiction in these cases. This basis is easily found, how-
» since water rights have long been regarded as a type of real property
and hence the subject of cquitable protection as a matter of course. See
AWFANY, ReA, Prorerty 117 (3d ed. 1939) ; 1 Wien, Warer RicuTs Inv
£ Western Stares 20-21 (3d ed. 1911).
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of preventing the gaining of a prescriptive right by the defend.ug}
~ whereas an injunction may completely stop the violation, I g
tion, the damages that could be obtained in an action at law gy
be obtained as an adjunct of the specific relief given in an Injunctu
suit,14 i
Having seen the importance of the injunction in the enforeemes
scheme, it is now appropriate to examine the relationship of g
balance of convenience doctrine to the granting of injunctive refg
In this connection it should first be realized that this doctrine &
simply one of a group of limitations on the use of the injunctiy
The next question is, what are those limitations and to what o
tent does their application lie within the discretion of the court §
which injunctive relief is being sought?15 In addition to the batase
of convenience doctrine, they include the doctrine of laches 18 gy
refusal of injunctive relief when the court recognizes that the i
junction is being sought primarily to be used as a club for the per
pose of extorting an exorbitant settlement from the defendant vids
tor ;17 and the application of the de minimis principle,’8 under whid
in some jurisdictions the court may refuse to grant equitable rell
when no substantial damage is alleged or proved, leaving the com
plainant to his action for damages at law to prevent the running o
the prescription period.19

13. WaLsn, Treatise ox Eourry 178-182 (1930) ; see Wiel, Inijunebm
without Damages as Ilustrated by a Point in the Law of Waiers, 5 CaL L
(1917) ; see Webb v. Portland Mifg. Co., 29 Fed. Cas. 506, No. 1712
(C. C. D. Me. 1838).

14. Abbott v. The 76 Land and Water Co., 161 Cal. 42, 118 Pac, 425 (19115
WaLss, supra note 13, at 179-180.

! 15._One such limitation is found in all jurisdictions in the interlocutory &
Junction cases when it is universally recognized that the trial court can refss
to grant an injunction pendente lite in the absence of a showing that a refes
of injunctive relief at this stage in the proceedings will work serious hardibi
on the complainant. Boatwright v. Town of Leighton, 231 Ala. 607, 166 &
418 (1936) ; Sanders v. Textile Workers Organizing Committee, 187 S, Cat
66, 196 S. E. 543 (1938) ;
ABLE REMEDIES § 1949 (4th cd. 1919). £

16. Under this doctrine a complainant may be refused injunctive relief if #
righ?s while defendant acted to his prejudice, as, for e
] the use of the water in guestion, New
York Criy vi Pine; 185U, S, 03-¢1002): accord Broghs. 7. 1
Fla. 263, 31 So. 2d 472 (1947). &

17. Edwards v. Allouez Mining Co., 38 Mich.
Power Co,, 211 N. Y. 301, 105 N. E.
v. Tilley, 142 Neb. 122, 5 N. W. 2d 252 (1942),

18. De minimis non curat lex (The law does not concern itself with trifles
McCann v. Chasm Power Co, 211 N. Y. 301, 105 N. E. 416 (1914).
Gering Irr. Dist, v, Mitchell Irr. Dist., 141 Neb, 344, 3 N. W. 2d 566 (1942}

19. McCann v. Chasm Power Co., 211 N. V. 301, 105 N. E. 416 (1914}

¢f. Chow v. Santa Barbara, 217 Cal. 673, 22 P. 2d 5 (1933). Contra: Am=|

sterdam Khnitting Co. +.

Dean, 162 N. Y. 278, 56 N. E. 757 (1900 ; Mann %
Willey, 51 App. Div. 169, ( )

64 N. Y. Supp. 589 (3d Dep't 1900),

5 Pomerov, EQuITABLE JURISPRUDENCE and Equame

46 (1878) ; McCann v. Chasm
416 (1914) ; cf. Platte Valley Irr. Digt

4

TaE BaLance of CoNVENIENCE DOCTRINE ~A3

i . {he most important limitation on preve.ntive relief_ for ou;l pur-
§ however, is the balance of convepzence doctrme.' ‘What is
i doctrine? It is difficult to define, since many varying factor:
¢ involved in its application in different cases. The language‘o
§ir. Justice Brandeis in a 1933 nuisan.ce case, howe_ver, may provide
4 bey to its general meaning. In Harrisonville v. Dickey Clay Manu-
Swtaring Company he states :20 Sl
i “For an injunction is not a remedy which issues as of course.
\Where substantial redress can be afforded by tjne payment of
money and issuance of an injunction \v.ou[d st{bject the‘ defen-
dant to grossly disproportionate hards‘hlp, eqmt;e’ible relief may
be denied although the nuisance is indisputable.

i+ other words, in jurisdictions applying the doc.:trine, an 111}1.'1nct10.n
Jees not necessarily follow in all cases in '\:Vhlch a legal right is
wwdated.” The problem will be to determine in what type of water
right cases injunctive relief may be or is likely to be withheld.

R

HistoricaL DEVELOPMENT

The adoption of the term “balance of conveni‘ence’.’ was perhaps
: g=fortunate. . Its use has in the past resulted in crztmlsm_ on t};?
i ground that courts should deal in legal rights, not conveniences,
£ e the very idea of balancing conveniences has been rejected by
" wme courts as something beyond the judicial power. In f?ct thﬁ
: American Law Institute would have us drop the term “convemenct?s
#sd talk instead of balancing “injuries” on groul?ds‘ o‘f “relative
Sardship”.22  Whether this change in terminolog_y will in itself make
#he doctrine miore palatable to members of the imperative school of
mrisprudence is to be doubted, but the trend t(l)ward the acceptance
#f the balancing of equities doctrine by American courts has‘bee_n
- quite widespread during the past several decades.28 This shift is

e

: N. E. 1131 (1901). It is interesting to note that in cases of interfer-
&2%5{% r]i-{jugian r(ights,) as in trespass cases, damage is presumed ‘f;om thel
'.ium'erence, so that the action for dan!ages will lie }mthout proof o hnclua

wjury, and likewise the period of prescriptive user begins to run wh'e,‘n l‘c use
semmences, regardless of its effect on the lower owner. Cape v. lhpmpson,
1 Tex. Civ. App. 681, 53 S. W. 368 (1899); 2 Farwmam, WATERS A‘N;
Warer Rigurs § 541a (1904) ; see Lewis, Injunctions Against J\{m.m'ncr'{ an

the Rule Requiring the Plaintiff to Establish his Right at Law, 56 U. or Pa.
£ Rev. 289, 311 n. (1908).

TS ; , 338 (1933). i 3 ; 3
g?:ége?f %\'{cg(:liﬁiclf,‘wl)iﬂmginu to Deny Imjunction against Trespass and

MNuisance, 12 Minn. L. Rev. 565, 569 (1928); Note, The Trend — To Balance
e Injuries, 4 S. Car. L. Q. 540 (1952).

2. RestaremEnT, TorTs § 941, comment a (1939). ARl
23, See Storey v. Central Hide & Rendering Co., 148 Tex. 509, 515, 2
ﬁ. ..2d 615, 619 (1950) ; Note, 4 S. Car. L. Q. 540, 542 (1952).
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probably the result of a change in the attitude of the céurts them: §

_selves from a laissez faire philosophy, with its emphasis on g
“protection of real property rights,24 toward a Jjurisprudentia] :
proach along the lines of Dean Pound’s theory of social interesffl;
an approach which recognizes the importance of social interests othe
than ‘real property rights, or what Dean Pound refers to ag ﬁ.
security of acquisitions, and likewise recognizes the necessity 4
ba'lancing these social interests when they conflict, with preferess
being given to those interests that weigh most heavily in our frey
sent civilization.28  An examination of the balance of convenieny
cases over the past century shows a similar trend.

Forgetting that the English chancery court in its inception acts
as a balance against the overly technical application of common gy
rules, much as Aristotle’s epicikeia or equity was designed “3 4
correction of law, where law is defective by reason of jts universh
ty”,%7 the nineteenth century chancellors, succumbing to the denmaé.
of predictability, pushed the principle of epicikeia into the bad
ground, leading to what Dean Pound characterized in 1905 g5 gis
decadence of equity.28 During this period the idea that the chas
cellor could balance the relative hardships of the parties, even whes
a strong public interest dictated such a course, was usually rejected®
As Pomeroy stated at this time, “The weight of authority is agains
allowing a balance of injury as a means of determining the proprie
ty of issuing an injunction” 30

While the majority of the cases rejecting the balancing doctrint
wete in the field of nuisance, there were a number of water rights
cases, particularly in the pollution area, which took the same stric
position.31 It is interesting to note, however, that most of tM

24, Thus Locke took the position that governments exist
T solely for the pov
tection of property. LockE, Seconp TreEATISE oF Crvi 'E :NT 12,
(Hafner ed. 1947, : Srmncn RO

25. Pound, A4 Survey of Social Interests, 57 Harv. L. Rev, 1 (1943) ; e

Patterson, Pound's Theory of Social Interests, in SAVRE, INTERPRETATIONS & |

MoberN LecAL PurLosormies 558-573 (1947). T
d26|1.92’;‘,9e;e Parrerson, Ax InTropucTION T0 JURISPRUDENCE 200 (3d Mimee
ed. ; :

27. Awmrstorie, Ernics, Bk, Y
1911)

10, 1137h (Chase’s trans,, Everyman

28, .Pmmd, The Decadence of Equity, 5 Cor. L. Rev, 2 o5
29. Whalen v. Union Bag Co., 208 N. Y. 1, 101 N.E;I. 8%5(1(91%51?3‘)‘ Waltest |
v. McElroy, 151 Pa. 549, 25 Atl. 125 (1892). : :
ed3%935§)0L{LmOY’ Equiry Jurrserupkxce and Eovrtaoie Remepres § 530 (3

31. Woodruff v. North Bloomfield Gravel Mining Co., 18 Fed. 753 (C.CB :

Cal. 1884) ; Arizona Copper Co. v. Gillespie, 12 Ariz. 19) f
Whalen v.'Union Bag Co, 208 N. Y. 1. 101 N & 80'51??9[1)§§' 4611 (gm
§tar’gdard Mining Co., 12 Idaho 223, 231, 85 Pac. 907, 908 (]906)' it was said
It is earnestly urged by counsel for respondents that . .. it [a’n injunctios

¥
%
&
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wpcalled majority decisions were handed down in the industrial
weth and West, whereas three of our Southeastern States, Ala-
gea, 32 Kentucky,®® and North Carolina,®* early joined what one
griaer referred to as the “weak minority”,3% denying relief in the
Jence of substantial injury to the complainant.

Today, especially in code jurisdictions in which it is recognized
Jgt injunctive relief is simply one among available remedies and
fieecfore its denial is not necessarily a bar to other relief, the con-
st that the court has a discretionary power to balance the equities
wien determining whether to grant the injunction is again coming
4o ascendancy,®® with the American Law Institute leading the way
i endorsing this development away from the mechanical jurispru-
fesce of the late nineteenth century.37

APPLICATION OF THE DOoCTRINE To WATER CASES
IN THE SOUTHEAST

Has the trend toward flexibility in the granting of injunctive re-
4ef been exemplified in water cases in the Southeastern states? In
diempting to answer this question it may be well to consider the
fipes of water rights which are subject to equitable protection. Such
rghts may exist in either subterranean or surface water, and these
“ghts may be interfered with either by pollution®8 or by diversion,
wewld result in ‘the depopulation of Shoshone County, the abandonment of all
maing and milling therein, and the consequent bankruptcy of the inhabitants
fureof’. Deplorable as this might be—if true—it furnishes no excuse for the
swert to shirk its responsibilities in disposing of the question before us on its
wwxits, The law is no respector of persons, corporations or individuals, and in
4 ereation and enforcement reaches out and protects the lone settler in his
fights, let them be ever so meager . . . . The law does not measure the rights of
Wigants by the amount involved, nor the manner in which it may affect others
@i parties to the litigation™.

- & Clifton Iron Co. v. Dye, 87 Ala. 468, 6 So. 192 (1889) (refusal of the
wiunction was also justified on the basis of laches) ; Ulbricht v. Eufaula Water
L0, 86 Ala. 587, 6 So. 78 (1389). :

A3 Louisville & N. Ry. v. Beauchamp, 19 Ky. L. Rep. 398 40 S. W. 679
4897) (judgment for damages reversed in absence of showing of injury from
dirersion of water).

M. Harris v. Norfolk & W. Ry., 153 N. C. 542, 69 S. E. 623 (1910) (judg-
#ent for defendant in action for damages affirmed in absence of material in-

from diversion).

5. Comment, 4 Tex. L. Rev. 231, 232 (1926). But the leading writer in
e field of water rights at the time favored this minority view, 3 Kinney,

1GATION Axp Warer Ricurs 3016 (1912).

'“g@z)Sce Note, The Trend —To Balance the Injurics, 4 S. Car. L. Q. 540
2 ).

| "3'?. RestatemEuxT, Torts § 933 and introductory note to c. 43 (1939).

- For a survey of the present extent of this problem see Water Pollution
® the United States, Ser, 1, U. S. Pub. Health Serv. Pob. No. 64 (1951).
also Note, Rights and Remedies in the Law of Stream Pollution, 35 Va.
Rev. 774 (1949).
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detention, or appropriation of the water to which com
a claim of right. As yet the injunction has not been wide
in the Southeast for the protection of rights in subterranes
supplies, though the conservation of such supplies is becoming ¢
real problem ;39 but it has been sought in many cases to prevent pelis.
tion of surface waters, and there are a scattering of Southeases
cases involving the use of the remedy as a means of preventing &
version or appropriation of such waters. il ' ’

Porruriox Cases

In the pollution cases public interest often bulks large, since fis
offenders are usually municipalities or large industries intimatel
tied in with the economy of the jurisdiction; and in cases of thy
sort we should not be too surprised to find the courts refusing w
grant an injunction the result of which would be to shut down g
important industry or leave a city without a means of sewage di
posal. The fact that a municipality, if enjointed, might obtain a righ
to continue its pollution through eminent domain proceedings is ¢
course a factor in some of the decisions to balance the equities; bes.
even in the case of private defendants, if the public interest in com
tinued operation is strong enough the injunction has usually bes
denied in the more recent cases. Thus we find the Alabama Se
preme Court in a 1952 case refusing to sanction injunctive relid
against pollution by a limestone company on a complaint of intets
ference by agricultural interests:40 5 1940 Arkansas case denying
injunctive relief against pollution of a stream by a barium mill#
a 1940 Florida case balancing the equities in favor of allowing &
municipality to continue polluting a stream through operation ¢
a sewage disposal plant;42 and a 1934 Louisiana case refusing 18

39. See Black and FEidsness, Indusirial Water Supply in Florida, Economi
Leaflets, Univ. of Fla, Vol. XI, No. 2, Jan. 1952, "The authors point ¢
that, while industry in the United States uses daily 25,000,000,000 gallons ef
water, of which only 5,000,000,000 gallons is ground water, Florida’s two larged
water-using industries, the pulp and paper mills and the phosphate industry, de
rive most of their water supply from wells. Because of Florida’s tremendom
ground water supply, no overall shortage is likely to occur, but extensiwg
pumping of ground water may cause local shortages and concurrent legal probe
lems. Thus withdrawals by the phosphate industry in Polk County have res
sulted in completely drying up Kissengen Springs, which previously had a3
average flow of approximately 20,000,000 gallons per day. Ibid. See Springs
of Florida, Fla. Geological Bull. No. 31, p. 142 (1947). ;

40. Montgomery Limestone Co. v. Bearden, 256 Ala. 260, 54 So. 2d 571 (1951%
( 41. )Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S. W. 2d 442

1947). ;

42. Lakeland v. Harris, 143 Fla. 761, 197 So. 470 (1940). The Court in this

case did order the municipality to take all feasible measures to cut down the .
amount of pollution. A

plainant o
ly e
nwatn
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: I - . . . ll e
wisin the operation of a paper mill despite resulting stream pollu

T
DivErsION AND AprprropPrIATION CASES

fn the diversion and appropriation cases there_ is_evidence _of ar.
wsetar trend toward balancing the relative hardships in determining
whether injunctive relief should be graflted, though with some reser-
wgbons.  Again, if the public interest intervenes, as when a mu;:;c;;
sl water supply is involved, the tend‘ency, as evidenced in a
Lemtucky case,t* is to refuse injunctive relief and leave t%}e .C(:;.W
Jigbmant to his remedy by way of daz:nz%ges, .'thOllgl’.l some jurisdic-
;azm, including Virginia, have stayed m;uf&cttve relief only on _ct;r:-
Jgion that the municipality proc(e;d to4;>btam the needed water rights
¢ inent domain proceedings. ]
m:\";?:lne;:ﬂy private pafties are involved, however, and the basic

laterest of the public is not apparent, our courts have been much

wore reluctant to consider the possibility of balancing the ::qu.lt{ei 7
sl in cases of this sort both the Georgia® al?d West Virginia

wrts have taken a strong position against the r}ght of the cou'rt to
weigh the relative hardships. It seems only faxr to a..dd, however,
at West Virginia, along with South Carohna_,‘18 still apparen'tly
wnsiders herself bound by the traditional ini]‘)ErEEtIVE appro:lc-h whzch
#emies the court’s power to balance the equities in any case in wh:‘ch
islunctive relief is applied for,4® whether that case involves the in-

i . 231 (1934); cf.
X tional Paper Co., 179 La. 803, 155 So
-“:;li'o:};?uggnraij::eg:;ﬁ?li‘. State, 138 Fla. 32, 189 So. 4 (1939) (same result

i i t legal basis).
“Tf"l;ﬁfik;n giggr%'ev:f Co. v. Wells, 256 Ky. 203, 75 S. W. 2d 1088
(1934

: > 7 : 1, Mayor
i . Potts, 179 Va. 514, 19 S. E. 2d 700 (1942) ; accord, M
vl ot e, 615§ A, 34 47t (1939); Hagael v Village
«f Hambury, 155 Misc. 345, 279 N. Y. Supp. 650 (Sup. Ct. > N, 8 2:34.., ;
Asp. Div. 667, 289 N. Y. Supp. 910 (4th Dep't), modificd, 272 N. X. 234,
%, E. 2d 801, modified, 273 N. Y. 476, 6 N. E. 2d 41‘1 (1913 ::])6 ol el
B o A ST (E;.')OF%') e Eirilen Gl 3
. Hobbs, 121 Ca. 749, 5) 5 Chest:
:':Tr‘;ldersobC:eek Gold Mining Co., 118 Ga. 255, 45 ‘S. L._%W ('11'%03361:11 s
47. McCausland v. Jarrell, 68 S. E. 2d 729 (\’V: Va. 193.).t eth,c s ;s
sy that it will balance the equities in an appropriate case, bud on : ‘a) 3
Brought out in the dissenting opinion it would be hard to find a more app
B Dosis v. Palmetto Quarries Co, 212 8. C. 496, 48 qﬂ;{z;goﬁg gtsz)v
Williams v. Haile Gold Mining Co., 85 8. C. 1, 66 S. T Sl S il
Columbia Water Power Co., 82 8. C. 18], 63 5. E. 834 (190 ).‘ ? =
#icta that the court may balance the equitics in an appropriate case .f.u’q -
Land (]:o v. Black, 216 8. C. 255, 266, 57 S. E. 2d 420, 426 (1950) ; Sprous
« Winston, 212 §.C. 176, 185, 46 S. E. 2d 874, 878 (1948). AR
49 Buara of Comm'rs v. Elm Grove Mining Co., 122 W. Va. _3934). {{mth
3 (1940) ; Ritz v. Woman's Club, 114 W. Va. 675, 173 S. E. 564 (

i ine 1 meritorious
. tases admit the possibility of using the doctrine in an extremely
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vasion of water rights or any other tort against which injunctive « j

lief may be sought.50

PrLaxNING ForR rHE Fururg

; With the advent of modern portable irrigation systems and pum
Ing machinery, the possibilities for utilizing available water sa;?ﬁt
in the Southeast have increased tremendously. Whereas in the

we have generally considered our water resources to be more :I::
ac!equate, we may now be approaching a situation where our q..
\\_?111 ffall short of meeting the demands placed upon it. In thism;::n
fsltuatlon new means must be devised to handle the legal prob!m.u.
involved in obtaining maximum benefits from the water a\nm
0 us. .

To p?int up the growing seriousness of this problem, it may &
appropriate to examine some recent developments in Kentuck}"m
South Carolina. Data gathered in Kentucky by the United St
Weather Bureau shows that in only two out of every five years is s
rainfall so distributed as to produce a good crop yield.51 In !!m
czther three the crop yield can be increased tremendously by irrgs
tion. For instance, in 1951, which was not considered a drough
year, farmers who used irrigation were able to double their tobasy
yield as well as greatly improve the quality of their crop.3 Sins
the amount of acreage that can be placed in tobacco is rigidly e
trolled by federal regulations, the practice of irrigating to incress
crop yield will no doubt mushroom rapidly. A recent South Cesw
lina survey shows that in that state demand for water for industrid
uses has increased fourfold since 1945, and the demand for agrich

I(;:]ase). Ong_ early
ave some discretion to balance the equities, at least in the limited situatis
which the evidence of complainant and def. d s b s:tuamllmq{t
E\;}rett v. Tabor, 119 Ga. 128, 46 S. F. 72 e(IeS?D.';l)".t s me
. In Mississippi, on the other hand, while the doctri g

yet been considered in connection with water ca;ces, g?c;amienh;esv:;gll)a;:cngl{:ﬁ
cisions m(llc_a\le A mare l:])cral approach toward it in appropriate cases; 4
l%math v. Fairchild, 193 Miss. 536, 547, 10 So. 2d 172, 174 (1942); Williams &
Montgomety, 184 Miss. 547, 556, 186 So. 302, 304 (1939); Reber v. ek
Crat, R. R., 161 Miss. 885, 898, 138 So. 574, 577 (1932). Farly North Cie
ml:;:band Tennessee cases indicate that those states may also be prepared to 85
a ]lR era;.l stand on the application of the doctrine, See Brown v.
(iS?‘i)I\.’ 83 N. C. 128 (1880) ; Lassater v. Garrett, 63 Tenn. 291, 4 Baxt,
51. Note, 40 Kv. L. J. 424 (195 ing Thax igati ;
Bttt i l;eb. 1?,(13:5)?.), quoting I'.ha;xton, In—:gaxwu‘ Study
52. Ibid. : :

Georgia case indicates that the court considers itself #

&
&
&
%
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sl purposes has doubled in the same periad.5®  Similar figures
wght be produced for most of our other Southeastern states.5*

PRESENT STATE oF AMERICAN Law

flefore discussing possible solutions of this problem of obtaining
waximum use of available water supplies, it may be well to consider
#¢ three different judicial approaches to use of water from running
wrcams, 55 The oldest is the English “natural flow” rule, under which
@ upper riparian owner may not alter the natural flow of a stream
pucept in so far as he makes use of the water for purely domestic
purposes.  This approach was introduced into Anglo-American law
Arough the writings of Kent and Story.5® It was adopted in Eng-
4ead at a time when the use of water for industry and irrigation was
#7 on a very minor scale, and prevention of damage to streams
deough pollution was the predominant problem.®” In such an
snndmy the rule was adequate to meet the social problems of the
4ese. This natural flow rule received early acceptance in the eas-
s United States®® but was almost at once rejected in the Western
! Rocky Mountain states in favor of the second doctrine, that of
“prior appropriation”.

‘Under the prior appropriation doctrine, which had its inception
i the needs of the early gold miners for large quantities of water
% carry on their operations, a riparian or other owner could “ap-

4. Sce Buspy, TuE Benerician Use oF Water 1x SoutH CaroLiva, A

PaLnaNary Reporr 6 (1952).
5. See Black and Eidsness, supre note 39. 3 ]
1% For a more detailed discussion of these three theories relative to the use

ol water from watercourses see Busby, supra p. 106, particularly pp. 107-109.
%6 The first authoritative statement of the rule is found in the opinion of
Mr. Justice Story in Tyler v. Wilkinson, 24 Fed. Cas. 472, No. 14,312 (C. C.
4. K. L. 1827). Story's decision was buttressed by Kent a year later in 3
Kaxt's ComM. 353 ef seq. (1828). See Wiel, Waters: Americon Law and

- Weeach Authority, 33 Harv. L. Rev. 133 (1919). For a recent Supreme Court

- #wse outlining the background of the doctrine, see United States v. Gerlach
. e Stock Co., 339 U. S. 725, 744-745 (1950).

8. Mason v. Hill, 5 B. & Adol. 1, 110 Eng. Rep. 692 (1833); Wood v.
Wawd, 3 Ex. 784, 154 Eng. Rep. 1047 (1849); Miner v. Gilmour, 12 Moore
L P 131, 14 Eng. Rep. 861 (1838) ; see Wiel, supra note 56, at 144-146.

" $&. Stein v. Burden, 29 Ala. 127 (1856); Roberts v. Martin, 72 W, Va. 92,
- 71 8. E. 535 (1913). The Alabama court quickly shifted its emphasis to the
- mssonable use aspect of Kent's theory; see Ulbricht v. Eufaula Water Co., 86
Al 587, 6 So. 78 (1889). West Virginia now apparently also stresses that
sgect; see McCausland v. Jarrell, 68 S. E. 2d 729, 740 (W. Va. 1951). But
% nmatural flow rule has also recently been reiterated in some of our South-
Hsitern states, Robertson v. Arnold, 182 Ga. 664, 186 S. L. 806 (1936) ; Purcell-
%le v. Potts, 179 Va. 514, 19 S. E. 2d 700 (1942) ; ¢f. Harris v. Norfolk &
Western Ry, 153 N. C. 542, 69 S. E. 623 _(1910).

. 3. Pomeroy, Riparian Ricurs §§ 14-15 (1887); sce Wiel, Fifty Years of
Water Law, 50 Harv, L. Rev. 252, 254 (1936).
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propriate” the right to use as much water
divert and beneficially employ, so long as his appropriation was pre
to that of others, in which case his right, on a sort of first-oome
first-served basis, might in an extreme case extend to exhausting gy
flow of the stream.®® This doctrine is now confirmed by legissi

in most Western states,61 '

“The third approach is through the theory of “reasonable |
under which a riparian complainant is entitled to protection ﬁ &
when defendant’s diversion unreasonably interferes with complgy
ant’s use of the water.82 Under this doctrine emphasis is pat
on full use of the available water supply, and each riparian owse
is cntitled to make beneficial use of the water for any purpos &

the extent that his use does not unreasonably interfere with the b &
-ficial uses of others. g

as he could successfgl

: B

PossrerLe Sorurions

The problem of obtaining maximum use of available water sy
plies in the Southeastern states can be met in two ways. The s
‘way, suggested in the South Carolina Preliminary Report,® §
through legislative repudiation of the antiquated natural flow theeey
and the substitution in its stead of the doctrine of prior appropriatis
under the direction and control of a state administrative agency %

60. 44 Cor. L. Rev. 437, 438 (1944). /

61. For excellent summaries of the water law doctrines of the 17 Wess
states, with constitutional and statutory citations, see 3 RErort oF THE Pres
nsrgirg"‘sm\}hfnm Resources Poricy Commission, Warer RESOURCES Law, Agt
3 3 :

62. See 4 RestaTEMENT, ToRTS c. 41, Topic 3, Scope Note ( 1939). Fu &
recent southeastern application of the doctrine see Dunlap v. Carolina Pess
& Light Co., 212 N. C. 814, 195 S. E. 43 (1938). i

63. See Busny, THE Benericiar, Use oF Warer v Soutw CaroLtxa, &
Previvinary Report (1952).

64. See Busby, supra note 63, at 51-52. Such legislation would probably ®
clude provisions for injunctive enforcement.  Would the balance of convensss :
doctrine be applicable as a diserctionary judicial check on this enforeem
machinery? The Texas court has held in Biggs v. Red Bluff Water Poownt
Control Dist,, 131 S. W. 2d 274 (Tex. Civ. App. 1939), a case involving
enforcement of an anti-pollution statute, that the court cannot refuse relief "
equitable considerations”. In other words, the discretion provided by the i
ance of convenience doctrine has no place in injunctive law enforcement. Bl
the Tennessee court in a series of nuisance cases has held that when a stor
provides for an injunction or damages the court has the authority to balance &
hardships and deny injunctive relief, leaving the complainant to his altermtig:
statutory remedy by way of damages. Madison v. Ducktown Sulphur,

& Iron Co., 113 Tenn. 331, 83 5. W. 658 (1904) : Union Planters’ Bask
Trust Co. v. Memphis Hotel Co., 124 Tenn. 649, 1390 S. W. 715 (1911).
yet this problem as to the existence of judicial discretion has apparently
been faced by our courts in connection with the enforcement of legislation
fecting the use of water. It is submitted that when the problem does
adoption of the more liberal view of the Tennessee court in the nuisance
would be most in consonance with the modern balance of convenience

. wesey may replace the traditional discreti
. Raw § 240 (1951).
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oach may provide the most feasible solution in th‘ose juris-
{rems, such as South Carolina, that have apparcntl‘y n'e]e_cted.the
Sfuace of convenience doctrine as a means of preventing injunctions
] R oL
st minor violations of riparian rights.® e g
ﬁ;&n is a second approach possible in those jurisdictions in w
i trine is available and the law concern-
nee of convenience doc g an :
# sa’Iamppro riation of surface waters is not too rigidly bound up thh
o ) I?:cm'm'lon Jlaw rule that all riparian owners are entitled E
e “:uyral flow of a stream, whether they have any 1.1eed for sduc
::::r not. This is to settle such disputes on the basis of }tlhe 'Oﬁ;
wiwe of reasonable use, which affords the upper owner the lnfer
L i i reciable damage to the low
W eficial use when there is no app :
?::::“ or in some cases when the lower owner 1s damaged bl‘l:t"ﬁh(‘.‘
::w:ew;mlming utility of the competing use militates a%amst cul lti
icati renien
i lication of the balance of convem .
wf that use.57 A sensible applicz i o
¢ e development and app
e "e;}l’ il aldj?rr: htth;l;et _;urisdictigns that are free
“wvm of the reasonable use rule

i adopt it.
; IEssoNS FROM FEDERAL LAW

11 may help to examine briefly the development .of the la.w a? ap;
e by the Supreme Court of the United States in cases involving
% in i This examina-

f nterstate streams.
Auputes over the use of water in inte : :
'&i: should be doubly rewarding, since the remedy sought in the

‘.H . .. a-
. i i a result of an administr

] S . But if the question should arise as : d st
nl.he south}:asf‘ junctive enforcement of an agency order, the dlscrct::f\xl-s o e
B o on of the enforcing court. his 'Ir)I\‘r

i i /15 {ISTRATIVE
wats 2 problem beyond the scope of this article. See Davis, ADMINIS

G S AT

In this connection, however, a judicious application of

e S oo some discretion in such

i de minimis principle might provide the court with

i i v m one aspect of the natural flow rule as
m‘::n’:tt:ds l()ly? cé;g;e; ‘;S(sl g{eg:fé? ggr(li {152 first American case ap]\%ilr%gi ;h% ;:a;o;}:
Ailke mse doctrine cites Story’s opinion in Tyler zr.thfkmm‘n_, Ixi0 e )
WL No. 14,312 (C. C. C. R. L 1827) and Kent’s Lom:.rh_\'ritgslég itthery
s, Elliot v. Fitchburg R. R. 10 Cush. 191, 196 (Mass, 1832). See note
s supra, The doctrine has been recently rcstate(d38m unlap v.

Power & Light Co., 212 N. C. 814, 195 S. E. 43 (19 )1. PO B
&2, Dumont v. Kellogg, 29 Mich. 420 (1874) (stream (G?F\I\}lt nae
o) ; Minngsota Loai &o’rr?gfn%a'(ﬁiifé} Q:l:gfx?;:-yif aérfamﬁ Telne e s
; n-PS()rS’ogss é\é \)'\tr 45529 ((1856) (tanbark residue from tannery d”?&ﬁ{g
n:;:an-?)s nS'ee 3 R.EPORT oF THE Presment's WATER R:I;SOTE{RCEESHIM ‘the
ISSION‘ Warir Resources Law 161-162 (1950), to thcg cgon o
legislative trend in ground water law is toward the adop

able use doctrine.
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great majority of interstate suits has been the injunctionﬁs_ and f
Supreme Court has frequently applied the balance of CONVemiyy

- doctrine in working out its concepts of the law as applied to the e
of interstate waters.69

The Supreme Court has usually handled such cases on the b
of equitable apportionment, a doctrine closely allied to that of rezs,

able use. As Mr. Justice Holmes put it in the case of New Jerseys
New Vork,70 -

“A river is more than an amenity, it is a treasure. [t offes
a necessity of life that must be rationed among those who hys
power over it . . ., The different traditions and practices g
different parts of the country may lead to varying results by
the effort always is to secure an equitable apportionment withey
quibbling over formulas.”

If the dispute is between states following the prior appropriatis
doctrine the Court has felt free to apply that doctrine in the settle
ment of the dispute,” but even in cases of this sort the Court dus
not consider itself bound by the municipal law of such states™ anl
has turned to the equitable apportionment doctrine in cases in whid

68. Kansas v. Colorado, 320 U. S. 383 (1943) ; Wyoming v. Colorado, 3
U. 8. 573 (1936) ; Washington v. Oregon, 297 U. 8. 517 (1936); Arizora 4
California, 283 U. 8. 423 (1931) ; New Jersey v. New York, 283 U. S. 1%
(1931) ; Connecticut v. Massachusetts, 282 U, S. 660 (1931) ; Wisconsin #
Illinois, 281 U. S. 179 (1930); Wisconsin v. Hlinois, 278 U." 8. 367 (192}
Tennessee v. Arkansas, 249 U. S. 588 (1919) ; Kansas v. Colorade, 206 U. &
46 (1907) ; Missouri v. Ilineis, 200 U. 8. 496 (1906) ; Kansas v. Colorad
185 U. 8. 125 (1902) ; Missouri v. 1lineis, 180 U. S. 208 (1901) ; South Case
lina v. Georgia, 93 U. S. 4 (1876).

69. Application of the doctrine appears evident in the following cases, thowt
the doctrine is not always referred to by the Court: Kansas v. Colorado, 1§
U. S. 383 (1943) ; Washington v. Oregon, 297 U. S. 517 (1936); New Jer
v. New York, 283 U. S. 336 (1931) ; Connecticut v. Massachusetts, 282 U,

281 U. 8. 179 (1930); Kansas v. Colorsds,

660 (1931) ; Wisconsin v. Illinois,
Illinois, 200 U. 8. 496 (1906) ; Kansas %

206 U. S. 46 (1907) ; Missouri v.
Colorado, 185 U. S. 125 (1902). ’
70. New Jersey v. New York, 283 U. S. 336, 342-343 (1931). Sce alsa ¥
REPORT OF THE PRESIDENT'S WATER Resources Poricy Comission, WA
REsources Law 58-64 (1950). f
71. Wyoming v. Colorado, 259 U. S. 419 (1922),
the application of the doctrine is found at p. 470.
72. As the Court put it in a dispute hetween Connecticut and Massachusetts,
both of which recognized the natural flow theory, “For the decision of suité
hetween States, federal, state and international law is considered and applied
by this court as the exigencies of the particular case may require. The detete
mination of the relative rights of contending states in respect of the use of
streams flowing through them does not depend upon the same considerations
and is not governed by the same rules of law that are applied in such stats
for the solution of similar questions of private right . . . . And, while the.
municipal law relating to like questions between individuals is to be takes
into account, it is not to be deemed to have controlling weight”. Connecticst
v. Massachusetts, 282 U. S. 660, 670 (1931). il

The argument supporﬁi*

i

i# &

© (1897) ; accord. Leitch v.
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pasidered that this doctrine provided a more equitable basis f(?:
v sottlement of the dispute. The most recent of th_ese cases i
i 2. Colorado,™ decided in 1943. The Court applu_ad t.h1s ver-
i:r ::fst;].e reasonable use doctrine and blaIanced the e.qui.t:es n faxlror
Tgl flowing Colorado to continue diversion of a considerable portion
ﬂ-g :!\c Arkansas River when Kansas failed to show that such diver-
-7_’ 1 tantially injured Kansas users.™ ; :
“':I:I:ﬁ?gh thes}:: federal cases are of persuasive value Gnlynrf; ;E;sst
Lsrastate controversies as to the right to F]wert agd use itr.eai o eﬂeci
¢ is well to remember that if the water in question 1s ;:lng hwn =
#wem a navigable stream the Federal Gov_ernment rat 1}ler dt. arSion
#ate may have the last say as to t]jne C(_jr?tlnuance u.:)f t i tw:trean;
11 the appropriation affects the nav1gab|1:ty. of an llft?-rr: aned e
4 may be enjoined at the behest of' the .Umfed_Statcs, a .
wue even though the proposed dwersion is in the' non‘-na\rf %
spper reaches of the stream.7®  Authority to allow diversion o =
-c:-ucrs of such streams rests with the Secretary of the f.Alimy, ;lter
# is apparently within his discr_etion to say how much o :llzr:;ore
+f pavigable streams may be diverted.”” In t.hese 'cases% ; hanj
ke discretion of the Secretary replaces the discretion of the ¢
Md:(;rt.hc stream, though navigable, lies wl*_lol!y w_ithin a state, th'e merfl
fict of navigability does not vest jurisdiction in ‘the Ser_crletaxy.,l a:;le
‘¢ waters of the stream are subject to th_e state’s contro u;]tlc :
Federal Government specifically assumes ]UI’IS(hC'I:‘lOl"l thr;mg P'E dor:l1
gressional legislation asserting the reserved auth?c;rlty of the Fe c{ ;
Liovernment over intrastate navigable streams. _One réason c?S
wsumption of federal authority over intrastate navsg;ble strc§1115;-11
for flood control purposes,™ as, for exam.ple, the prfzsen.t Etrl 1a-
snd Southern Florida Flood Control Project.8? Irrigation water

;i ﬁe n?.3958‘ 3%?1 s(olr?;::s())f the cases equitable relief has been refused on other

g} y i 3 : 1902).
i 3 ., City of New York v. Pine, 185 U. 5 9.'1 { !
%i;rzt;g:gz{rythir?;?g;}oe’;ag i,njxin);t?on as a means of effecting a complete settle-
ment of the problem is also illustrated in this case. 3. 405 (1925)
75. Sanitary Dist. of Chicago v. United States, 266 %90 e (1885) :
76. United States v. Rio Grande Irr. Co., 174 U. S. W AL SR
77. 30 Stat. 1151 (1899), 33 U. S. C. § 403 (1946), Ilhenny v. Broussard, 172
La. 895, 135 So. 669 (1931). Hart, 165 U. S. 188

g 1878); Egan v. J
o el c%icz'mfsgl o 128 "Gt Cir.y, cert, dewicd, 282

1. 8.°891 (1930). ; 58 Star. 887 (1944), 33

79. 49 Star. 1570 (1936), 33 U. &. C. § 701a (1946)

U, S. C. § 701-1 (1946), as amended, 61 Star. 501 (1947), 33 U. S. C §701-1

5 ‘ ! 70, ¢ 4
{Supp. 1952). See 3 RerorT, supra note / % DA N e
Y ) of the Central and Southern Fl¢ trol P
'ffsﬁ’\%’i:eftgzﬂi?an}; Research Paper No. 4, Fla. State Bd. of Conservation,
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made available by such projects comes within the jurisdiction of gy

Secretary of the Army.81 Wity
Concluding this consideration of federal water law, there is ooy
more valuable lesson to be studied by our Southeastern states,  Thyg
lesson may be drawn from the pattern of settlement of interstyy
water disputes. We have already briefly. considered the judicig
handling of this subject. The Constitution, however, provides f
another method of working out such disputes — through interstay
agreements or compacts.82  Such compacts, worked out between e
states, along with machinery for their application, usually provi
a much more satisfactory method of settlement than does sporady
litigation over isolated points of disagreement.83 Similarly, in intg.
state disputes contractual arrangements between the parties will oftes
provide the most workable solution, especially if sufficient foresight
is exercised to work out such arrangements as a part of planning
for operations requiring extensive use of water 84 And it is wed
to remember that, if it becomes necessary to seek judicial enforcemes
of agreements through a suit for specific performance, the balaps
of convenience doctrine will be available in most of our jurisdictios
as a tempering factor in the granting of such relief.85

THEE CALIFORNIA EXPERIENCE

It must be realized that the doctrine of reasonable use has om
serious practical defect. While under it an injunction will be re
fused to one not actually or prospectively using the available water,
if lower riparian owners should decide to make such use and should
take definite steps toward that end, they would then be entitled t

Aug. 1950. For a note on the state law related to this problem see Noi
Waters: Surface Water Drainage, 2 U. or Fra. L. Ry, 392 (1949). .
81. 58 Star. 890 (1944), 33 U. S. C. § 709 (1946), as amended, 61 Star
501 (1947), 33 U. S. C. § 709 (Supp. 1952). ;
82. U. S. Consr. Art. I, § 10, “No State shall, without the consent of the
Congress . . , enter into any agreement or Compact with another State . , . s
Congress has given blanket consent to the states to megotiate compacts for the
control of pollution, 62 Srar. 1155, 1156 (1946), 33 U. S. C. 466a(c) (S
1952). See Watson, Ohio River Compact and Other Interstate Agreements, 4
J. AM. Water Works Ass'n 18 (1949). In Hinderlider v. LaPlatte River &
Cherry Creek Ditch Co., 304 U, S. 92, 106 (1938), the Court points out that
Congress had as of 1938 consented to 15 compacts for apportionment of waters
in interstate streams. See also 3 REeport, supra note 70, at 64-70. e
83. See Frankfurter and Landis, The Compact Clanse of the Constituliot,
A Study in Interstate Adjustments, 34 Yarg L. J. 685, 707 (1925). :
84. See Powell and Bacon, Magnitude of Industrial Demand for Pro
Water, 42 J. Ant, WaTerR Works Ass'N 777, 785 (1950). Such planning map
be encouraged by wise state legislation, ¢. g., through the authorization of o
operative irrigation districts, as in Florida. See Fra. Srar. §611.38 (1951
85. See note 11 supra.
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4 fair share oilthe water, even though this fnig!u seriousl),r:.3 ;mpede
syeeficial uses already being made by upper riparian owners. _Fcz%r
,f‘ being cut off from such uses in turn may discourage upper ripari-
s from establishing extensive irrigation systems or using the watEr
Q{ltigﬂte adjacent riparian lands and thus result in failure to make
4 use of the available supply.87 i : 5 :
,\pplication of the prior appropna_tlon (‘IOt;tr!nc can solve this 1-31‘0 -
4, since once an appropriator begins diverting water of a stream,
i gins a right to continue iudeﬁnitfaly. Unle.ls?, howevex:, s9me
wwthod is provided for divesting a prior a?Propr:ator of his r1g_ht
w continue diversions when changed conditions dcm:'m.d the prior
sppropriation doctrine may eventually become as smfhng to _pro-
¢ress as the older natural flow theory.88 The Ca'llfm'i.ua. experience
with the latter doctrine may serve to illustrate this point.89

In California early judicial application of the natural flow theory
' favor of lower riparian owners who required the fu.ll flow of moun-
f'n streams in spring and early summer for ﬂ(_}oclmg and fertiliz-
lag their lowland pastures had resulted in shutting down the larg’c
dddraulic gold mining industry of the 1880°s.90 But by the 19295
-;»z_! had become apparent that requiring that all the water be left in

i arlier decision on the Kansas and Colorado dispute the
hﬁtzzu(sjomt,anwhcife denying Kansas equitable relief, provided that its p%:)]é
#em could be renewed upon a showing of real injury. Kansas v. Colorado,
tt; é(c):z Il?ljj’séalf'? 5(15169121?31-0& 53, at ix. This difficulty can be obviated to some
astent by contractual arraugeme:ts between the riparians similar to the inter-

d compacts. See p. 174 supra. i
wua: "‘[‘a}‘:tgrvalidify of this crilgicism is recognized l_)y A. P. Black, H('.a_d‘ PT({\‘;E&':.OF
#f Chemistry, Univ. of Florida, a former president of the American Vater-
works Association, who supports legislative ad_optlon of the prior appropriation
dectrine in the area of ground water regulation. As B]ack puts: it, in gfj’n.gi
Concepts in Ground Water Law, 39 J. Am. Water Works Ass'n ;8 ; 9I y
{1947), “This principle [of prior appropriation] without question offers the
f#fratest protection to large investors whose appropriations are dependent 1.1|m’n
1 adequate supply of water. On the other hand, it inevitably leads at 'Eln'I%S
%4 the use of water by a senior appropriator which would have been better used

a junior, and we are faced s}gﬁ.iq with the ffatcl:t t};attthl::e”rule of reasonable
{ st h a place in the administration of the doctrine’.

”c!?l.mll-‘or a?erce{)lem article on this experience see Wiel, Fifty Years of Water
v, S0 Harv. L. Rev. 252 (1936). ] i g 1
I"';‘.'l. Woodruff v. North B](S()mﬁeld Gravel Mining Co., 18 Fed. 753, 756, 774
iC. C. D. Cal 1884) ; People v. Gold Run Ditch & Mining Co., 66 Cal. 138,
4 Pac. 1152 (1884). The crux of these “dcbfris““cats_es “‘Iast not ::10 :m;ch zll:g
“Wersion riation as the prevention of pollution, but ano her famous
gse of f}:c aslz)lllj"rl;gpcra, Lux v. Haggin, 69 Cal. 255, 4 Pac. 919 (1884), aff'd,
% Cal, 255, 10 Pac. 674 (1886), led to the recagnition of the strict natural
3 theory as the law governing private riparians in California. The court,

‘& 200-page opinion, rejected the prior appropriation doctrine as to such
#%ners, preferring to protect the “property rights” of the lower riparians with-

regard to relative value of the use to which the water was being put. Sce
fiel, Fifty Years of Water Law, 50 Harv. L. Rev. 252, 254-259 (1936).
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the streams for the valley cattle interests was wasteful when mg4
of it could be better utilized for year-round irrigation in the upland,
The upshot was a constitutional amendment in 1928 declaring thy
“reasonable use” was the test for use of water resources in (gl
fornia 9! :
It was, of course, predicted that the new doctrine would be ju,
possible of administration,92 but by taking the position that reasongh
use does not necessarily mean equal use by all riparians,% and g
fusing injunctions in favor of damages on the balance of convenicnsy
theory,% or applying the de minimis principle to “nuisance valpe'
claims,® the California Court, using a reference procedure unde
which it obtains the advice of the State Department of Public Work
through the State Engineer in difficult cases,? has made the amend:
ment work, Of course, if the injunction is refused the injured parts
always has his action at law for damages, but parties with no rea| i
jury have found the juries no more sympathetic than the chancellors®

91. Car. Cownst. Art. XVT, § 3: see Peabody v. Vallejo, 2 Cal. 2d 331, 34
40 P. 2d 486, 490 (1935). This rule of reasonable use 1s modified to the e
tent that California continues to recognize the right of prior appropriation &
applied to waters of streams in the public domain, a right established by legi
lation in 1872. In addition, excess flow in watercourses above the quantities &
which riparian and other lawful rights attach have been held to be publi
waters of the state and hence subject to its control and regulation, Meridie
v. San Francisco, 13 Cal. 2d 424, 90 P. 2d 537 (1939). See 3 Report, s
note 70, at 715-721. :

92. “If every person owning land over a water-bearing area shall he per
mitted to share with every other person wherever he shall see fit to drive b
well, it is very probable, if not quite certain, that as the process of develoy
ment goes on, many, if not all, will find themselves restricted in their use o
the water they have brought to the surface to the extent of ruination”, Ju
tesen v. Olsen, 86 Utah 158, 169-170, 40 P. 2d 802, 807 (1935).

93. Peabody v. Vallejo, 2 Cal. 2d 351, 375, 40 P. 2d 486, 495 (1933). Tw
Supreme Court has taken a similar position concerning the application of
equitable apportionment doctrine in the interstate cases. As the Court put
in Connecticut v. Massachusetts, 282 U. S. 660, 670 (1931): * . . such s
putes are to be settled on the basis of equality of right. But this is not to s
that there must be an equal division of the waters of an interstate strea®
among the states through which it flows. It means that the principles of right
and equity shall be applied having regard to the ‘equal level or plane on whid
all states stand, in point of power and right, under our constitutional syste’

and that, upon a consideration of all the pertinent laws of the contendimg
States and all other relevant facts, this Court will determine what is an equils

able apportionment of the use of such waters”. Sce Wiel, Fifty Vears &

Water Law, 50 Harv. 1. Rev. 252, 279 (1936), Theories of Water Law, & _

Harv. L. Rev. 530, 536, 540 (1914).
94. Peabody v. Vallejo, supra note 93 Collier v. Merced Irr. Dist., 213 Cal
554, 2 P. 2d 790 (1931).
95. Chow v. Santa Barbara, 217 Cal. 673, 22 P. 2d § (1933) ; see Wi
Fifty Years of Water Law, 50 Harv. L. Rev. 252, 286 (1936). ; ;
96. CAL. Water Cope §§ 2000-2050: see Waldo, Evaluation of Califorsie
Water Right Law, 18 So. Carir. L. REv. 267, 268-269 (1945) :

97. Wiel, Fifty Years of Water Law, 50 Hary. L. Rev, 252, .éSS, n. 93 (19.

E
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CoNCLUSION

Any system of water law, if it is to serve t.he Southeast over ?hi
wrars, must be sufficiently flexible to adjust 1Fself to the changém‘__,'
wial needs of the times. Inability to so adjust the natural flow
fetrine in California led to its dc;w_nfa_ll in thaF state. It !md p;o—
sided certainty at the expense of ﬁexlblh_ty or epieikia, and, l11fe ot tv:r
wechanical concepts of jurisprudence, it eventually fell of its own
“;fﬁ;aps a new version of the prior appropriation rule, apphc.:d un-
ir the guidance of a wise aclmin{str_ator, may be the solution in
sues like South Carolina and Georgia, where _tht? balance (_:nf con-
wemicnce doctrine is not available as a tool to _ald n f_iel\aiCIOPIIIg the
semsonable use theory 98 But one thing is certain: _ﬁembmty is essen-
sl if we are to build a system of water law that will stand for future
gnerations.  The reasonable use theory allows for necessary re-
wions.??  Moreover, the California experience -has demo_nstrat‘cd
#a1 the reasonable use theory, applied by a judiciary working with
¢ technically qualified state agency and frlee to control.that theo_rjv
“sough the balance of convenience doctrine, can provide a work-
iMe solution of the growing demand.190 It would, therefore, seem
ssasonable to conclude that, in those of our Southeastern states wh.ere
4 balance of convenience doctrine is now accepted, that doctrine
¢1n become a most valuable tool in the constructi?n of a sound water
liw keyed to the demands of a modern democratic society.

£ s 46, 48 supra. ) § I
:%. ;&?wm}t:rsey V. Nefv York, 283 U. 8. 336, 3{18 (1931); ss;cf ;\lei:;,
Warir Ricuts IN THE WESTERN STATES ‘§§ 752, 769 et seq. ( d ed. : _On.
1 may be argued that the prior appropriation theory also ailmIv.s Ot;- I;E?)::Jusﬂ
busmuch as appropriative rights may be lost by non-uise, l});ﬂ oss by vicw A
##d surrender of such rights in favor of a more rcusnna)efn?!e l:-
thanged social conditions are two entirely dn'fqreut methods o L!Etll,,f:.‘ i
100. A complete revision of local water law is probably u_mlcc.cs?r}dmtmoh
44 our Southeastern states, where water supplies are relatively abundan i
wre likely development is legislative revision as applied to cerl.alll; lcn :‘L‘t;_
#rras where shortages are likely to occur. Such statutes might we )cl_ pa
trened after recent ground water legislation in New Jersey and some ?935“15
Western states. See Ariz. Cope Axw. §§ 75-145 et seq.’ (Cum. Supp. )i

: 8er, Comp. Laws §§ 7993.11-79093.21 (Supp. 1949); N. J. Star. Ann. tit.
IS 4A-1to 4A-4 ().

See also Current Developinents in Ground Water
Lo, 41 J. Ax. Warer Works Ass'y 1002 (1949). If such area—tyrn:l legis-
lation is enacted, provision for reasonable use in critical areas under the im-
mediate supervision of a state water control commission would seem more in

Sarmony with existing water law in the Southeast, and consequently more

Heely of enactment, than a change to the prior appropriation doctrine.



ADDENDUM
R1pPARIAN LANDS

Should the courts and legislatures in the Southeastern states hus
under consideration defining riparian lands and consider lings
lthes?, to the smallest tract held under one title in the chain om :
Oefadsgzriet(})letlgi present owner, then the following citations may §

It ap%)ears that the first statement of this limitation in the fers
above given was made by the California Supreme Court, in Rasdy
Santa Margarita v. Vail, 11 Calif. (2d) 501, 529, 81 Pa,c (2d) 58
(1938). However, much earlier, Wiel on \Vate’r Rights' sec. /74 g
statt?s tl'fat the California decisions “lean toward holding ;he exn:n: r
ﬁf tnpanafn IIlamd to the smallest parcel touching the stream in fis :

story of the title while in th " Th
SR the hands of the present owner”. Ths

Th.e statement in the Sante Margarita case, supra, however, &
a logical summation of the results of various California decisions 'ht '
court in that case cited only one authority — Beehmer v. Big 'Rari
Irr. Dist., 117 Calif. 19, 48 Pac. 908, inwhich 14 quarter-sectios
of public land were granted to the same party, but by separate patents

cach based on a separate entry. Some parcels were contiguous
a stream; others were contiguous to the (riparian) parcels but ms
t(_) thfz stream. The court held that for the purpose of determinig
riparian rights, there were 14 distinct tracts, and that “mere cor I
tiguity cannot extend a riparian right which is appurtenant to o
quarter section to another, though both are now owned by the same
pex:son”. The court relied on Lux ©. Haggin, 69 Calif. 255, 424
425, 10 Pac, 674, 773-774 (1886), wherein it was held that éenii-
cates of purchase issued by the California State Land Office wett
admissible as showing ownership of land riparian to a watercourst,
but that “All the sections or fractional sections mentioned in anf
one certificate constitute a single tract of land. If, however, lands
have _bccn granted by patent, and the patent was issued on t};e [T
cellation of more than one section, the patent can operate by relatios
(for the purpose of this suit) to the date of those certificates only,
the‘ lands described in which border on the stream”. This has bees
relied upon in subsequent cases as a holding that the riparian right
extends only to Jand embraced within a single grant from the governs
ment, and that such grant establishes the initial riparian title; a:KL
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sion that annexation of a detached parcel to
the stream cannot extend the riparian right
physical conditions were favorable to use of

L Yeading to the conclu
. sarcel contiguous to
¢ the latter even if
e water on the previously detached parcel.

Wiel severely criticizes the reliance upon Lux v. Haggin, supra, for
i principle, and strongly disapproves of the principle, which he
ws did not exist either at the common law or the civil law. See
,s&:iﬂ:lnrly secs, 770-772. Notwithstanding his disapproval, and the

wteem in which his work has been generally held by the California

figreme Court, that court has since reaffirmed its adherence to the

jieciple. (See Miller & Lux v. James, 180 Calif. 38, 51, 179 Pac.
74, 180 (1919) ; Title Insurance & Trust Co. v. Miller & Lux, 183
Calif. 71, 82, 190 Pac. 433, 437 (1920).)

A riparian tract in California, then, cannot exceed the original
prant from the government, regardless of watershed limitations. It
4 be reduced from the area originally so granted, but cannot be
stended after a reduction. This rule is based upon various deci-
ioms of the California courts, of which some important ones follow:

1t is stated in Anaheim Union Waier Co. v. Fuller, 150 Calif. 327,

111, 88 Pac. 978 (1907), that:

If the owner of a tract abutting on a stream conveys to another
a part of the land not contiguous to the stream, he thereby cuts
off the part so conveyed from all participation in the use of the
stream and riparian rights therein, unless the conveyance de-
clares the contrary. Land thus conveyed and severed from the
stream can never regain the riparian right, although it may
thereafter be reconveyed to the person who owns the part abut-
ting on the stream, so that the two tracts are again held in

one ownership. * * *

The finality of such severance is repeated in Rancho Santa Mar-
sorita v. Vail, 11 Calif. (2d) 501, 538, 81 Pac. (2d) 533 (1933).
And see Hudson v. Dailey, 156 Calif. 617, 624-625, 105 Pac. 748

Preservation of the riparian right in a parcel thus detached from
% riparian tract and from contiguity to the stream may be effected
by the deed of conveyance, even as against other riparian owners
 {Miller & Lux v. J. G. James Co., 179 Calif. 689, 691-692, 178 Pac.
716 (1919). See also Strong v. Baldwin, 154 Calif. 150, 156-157, 97
Pac. 178 (1908) ; Hudson v. Dailey, 156 Calif. 617, 624, 105 Pac. 748
{1909).) Likewise, if the circumstances are such as to show that
the parties so intended, or such as to raise an estoppel (see Hudson
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v. Dailey, supra, at 156 Calif. 624). It is preserved in a partitip

decree (Ferdugo Camyon Water Co. v. Verdugo, 152 Calif. 68
662-663, 93 Pac. 1021 (190R) ; Frazee v. Railroad Cownumission, 1§
Calif. 690, 693-694, 201 Pac. 921-(1921).; see Strong v. Baldus,

supra, at 154 Calif. 156-157), even when the decree is silent ash

the division of riparian rights (Rancho Santa Margarita v. Vel
supra, 11 Calif. (2d) at 540). And preservation is effected by oo
veyance of the riparian right to a mutual irrigation company s
sale of parcels of land to individuals, accompanied hy their propa
tional part of the mutual company stock (Copeland v. Fairview Lest
& Water Co., 165 Calif. 148, 161, 131 Pac. 119 (1913).)

It would follow, it would seem, that only the smallest tract e
under one title in the chain of titles leading to the present owms

FREEY
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#ansas — Riparian land is confined to the watershed, but within

al limit it is not controlled “by the accidental matter ot

dat physic v. Allgman, 71 Kans.

ernmental subdivisions of the land” (Clark
¥, 244-245, 80 Pac. 571 (1905).)
4B ipari i bevond the original
.05 — 'The riparian right cannot exte:ncl yond th .
i;:ir::jvey, and “is restricted to land the title of which is acquired
4 onc transaction” (Watkins Land Co. v. Clements, 98 Tex. 578,

s, 86 S. W. 733 (1905).

could claim riparian rights. The reduction in area, of course, fr

lates to recession toward the stream. The rule would not be affects

if A were to purchase riparian tracts B and C from separate ownes
Drand E. Tt would apply independently to tracts B and C, A berg

simply the “present owner” of both tracts:
In other states there are very few pertinent decisions. - -

A few citations follow :

Oregon — Jones v. Conn, 39 Oreg. 30, 39-41, 64 Pac. 855, 65 Pu
1068 (1901), states the view that an owner of land contiguous o &
stream should be entitled to riparian rights “without regard to the
extent of his land, or-from whom or when he acquired his titk"
In view of the decline and fall of riparianism in Oregon, this statt
ment is interesting but not of practical import.

Washington — Yearsley ». Cater, 149 Wash. 285, 288-289, I
Pac. 804 (1928), holds that a parcel of land detached from a riparit
tract and no longer touching the stream thereby loses its riparist
status; and that a tract, not riparian when title is acquired, canmt
be made riparian by ‘coming under the ownership of the own
land lying between it and the stream. ;

 Nebraska — Riparian rights are limited to land acquired by #

single entry or purchased from the government .(Crawford Co. ¥

Hathaway, 67 Nebr. 325, 93 N. W. 781 (1903) ; McGinley v. Plel

Valley Public Power & Irr. Dist., 132 Nebr. 292, 297, 271 N.

864 (1937).) 'The right cannot be enlarged or extended by acquit:

tion of adjoining lands (Crawford Co: v. Hathaway, supra, 67 N¢
a#tz353 ) iy : ’ cHE T S S D
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