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I. Introduction

Kansas lies on the border between water abundance and water
shortage. Southeast Kansasreceivesover forty inches of annual rainfal;
southwest K ansasreceivesunder sixteen. Western Kansas has abundant
but diminishing groundwater reserves. Kansans use these resources
extensively. We are nearing atime when most of the water in the state
will be appropriated under our permit system.*When that happenswe
will likely moveinto another era: water rightswill be obtained primarily
by purchase or condemnation rather than by filing with astate official.

Other western states, wherelarge-scaletransfers of water rightshave
occurred, are aready witnessing this change. Numerous conferences,?
judicial decisions,® and publications have recently addressed thistopic.*

Thisarticle dealswith “changes’ and “transfers’ of water rightsin
Kansas. By “change” we mean changes in attributes of awater right,
such aschangesin thetypeof use, place of use, or placeof diversion. By
“transfer” wemean alegal change of ownership. Changesby an owner
are possible without a transfer of ownership, but changes are often
necessary when atransfer ismade. A transfer of ownership will often,
but not necessarily, involveachangein type of use, place of use, or place
of diversion.

Inthisarticle, we will attempt to describe our current law of water
rights and transfers and will offer illustrations of changesin rights by
right holdersand of transfersfrom oneright holder to another. Wewill
distingui sh between transfers of water on the one hand and water rights
ontheother. And, wewill discussinterstate transfers. Wewill deal with
voluntary transfersand leave involuntary transfers, like condemnation,
for another article. We alludeto pricing of water and water rights, but
dueto space constraints givelittle treatment to that important subject.

I1. Overview of KansasL aw of Water Rights
A.History

Americanwater rightslaw for streamsiscommonly divided into two
major classifications - riparian and prior appropriation. The riparian

system, used primarily in the water-abundant eastern states, is based on
land ownership along the stream. Land ownership alone givesthe owner]
awater right, but that right is subject to other water rightsalong the stream,|
Intimes of water shortage, ajudge must determine how the ownerswill
sharethat water.

The prior appropriation system evolved inthe drier western states. |1
depends upon atime priority systemfirstintimeisfirstinright. A water]
right is generally obtained by filing an application with a state official.
Once aright is obtained, the owner may enjoin animpairing usethat i
“junior” intime, i.e., one obtained after the senior right was obtained.

American groundwater law hasrecognized severa different doctrines,
Until 1945, Kansasfollowed the “ absolute ownership” doctrineswhich
allowed pumping water from one’sland and using it anywhere regardlesq
of the adverse affectson neighbors.

Kansas courts adopted the riparian and absol ute ownership systemsin
the 1800’s,° arid many water rights were obtained under those systems,
With the enactment of the Water Appropriation Act in 1945, now found at|
K.S.A. sections82a-701, et seq., the Kansas| egislature adopted the prior
appropriation system for both streamsand groundwater. TheAct provided
aprocedurefor preserving thoserights existing by actual water use prior
t0 1945 as“vested rights.”” Since 1945, all water rightshave been obtained
by prior appropriation.

B. ObtainingaWater Right: TheAppropriation Process
To usewater for any purposewithin the State of Kansas, with exceptions
such as domestic use, one must first apply to the chief engineer of the
Division of Water Resources of the Kansas State Board of Agriculturefor
apermit.2 Onceapermit isobtained, the permit holder has aspecific period
of timeto completetheworksof diversion by drilling, casing and equipping
thewell, building adam, or setting up apump site.” If thediversion works
are not completed within the time allowed, or within an authorized
extension of time, the permit will berevoked.*®

FFootnotes:

1. See Section I1.B.

2. For example, the University of Denver and Watershed West sponsored
programs on “Water Marketing” in Denver in September 1986 and 1987.

3. See, e.g, Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941,102 S. Ct.
B456,73 L. Ed.2d 1254 (1982); El Paso v. Reynolds, 563 F. Supp. 379 (D.N.M.
983).

4. See, e.g,, Water Market Update, published monthly by Western Network,

Santa Fe, N.M.; Water Values and Markets: Emerging Management Tools,
Freshwater Foundation, 1986: W.H. Fischer and W. R. Fischer, Title and
Valuation of Water Rights, 30 Rocky Mtn. Min. L. Inst. 16-1 (1985).

5. State, ex rel., v. Board of Agriculture, 158 Kan. 603, 149 P. 2d 604 (1944).

6. City of Emporia v. Soden, 25 Kan. 410 (1881).

7. K.S.A. 82a-701 (d), 704 (now repealed) and —704a.

8. K.S.A. 82a-701 (c),-705,-705a & -728.

9. K.S.A. 82a-713; K.A.R. 1987 Supp. 5-1-1(h)
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If thediversionworksare completed withinthetimealowed, the permit
holder may proceed to“ perfect” the appropriation right by applying water
to beneficial usein accordancewith thetermsof the permit. If the permit
holder doesthiswithin the period of timefor perfection set forthin the
permit, areal property right, with five basic attributes set forth below,
vestsinthelandowner. =

Itisthen theresponsibility of the Division of Water Resources of the
Kansas Board of Agricultureto certify the extent to which the permit
holder has perfected theright to appropriate water for beneficial use®
Thiscertificateisfiled with the Register of Deeds of thecounty inwhich
thepoint of diversionislocated and in the office of thechief engineer. 1«
C. Natureof aWater Right in Kansas

When acquiring awater right by application, or when buying, selling,
or otherwise transferring water rights, one must keep in mind that a
water rightisa“real property” right.®® It isnot personal property nor a
merelicense.

A water right, whether avested right, an approved application for a
permit to appropriate water, or a certified right, carries with it five
attributes. Firgt, itislimited to amaximum annual quantity of water, in
gallonsor in acrefeet.® Second, it islimited to amaximum instantaneous
rate of diversion, ingallonsper minute(g.p.m.) or cubic feet per second
(cf.s. or second-feet).” Third, thewater may beused only for beneficial
uses authorized by the chief engineer.®Fourth, thewater may beput to
beneficia use only upon the authorized place of use.*® Fifth, thewater
may be diverted only from the authorized point, or points, of diversion.?

A typical example of awater right would be apermit authorizing a
person to divert water from awell located near the center of the NW 1,
. of Section 6, Township 6 South, Range 8 West, of the 6th PM., for
irrigation useonthat quarter section, at amaximum rateof 1,000g.p.m.,
and limited to amaximum annual quantity of 200 acrefeet.2

I1l. Changesin aWater Right Without a Transfer of Owner ship
A.Introduction
Prior to July 1, 1957, the chief engineer had no statutory
authority to approve a request by water right holders
are not to make changesin water rights.? In 1956, the Kansas Water
Resources Board scrutinized the Water Appropriation Act and

10. Id.

11. K.S.A. 82a-712.

12. K.S.A. 82a-701 (g).

13. K.S.A. 1987 Supp. 82a-714.

14. Id. Although water right holders have real property interests when they
begin the use of water in accordance with the terms of their permuts, the
extent to which diversions have taken place is not otficially determined until
certified by the Division of Water Resources. Id.; K.A.R. 5-3-8. The authors
disagree among themselves whether the applicant has a real property interest
at the time the permit 1s approved or at the time water 1s first diverted.

15. K.S.A. 822-701(g): A water right 1s ““. . .a real property right appurtenant to
and severable from the land on or 1n connection with which the water 1s used.

16. K.S. A. 82a-701(£), 709 (c), & 712, K.A.R. 5-3-1 (b). An acre-foot of water
1s “the amount of water that will cover one acre to a depth of one foot” F.
Trelease and G. Gould, Water Law Cases and Materials, 4™ ed. (1986), at 16.
17. K.S.A. 82a-701(f), 707 (d), & 709 (c); K. A.R. 5-3-1 (b).

18. K.S.A. 822 -701 (f) & -703; LK. A.R. 1987 Supp. 5-5-1 (£).

19. K.S.A. 82a-712 & -709(g).

20. K.S.A. 82a-701(f), 709(d), & 712; K.A.R. 5-3-4 (b) (3).

21. Other specific considerations may be attached to the approval of a
permit, such as requirements for a flow meter, check valve, and water level
measurement tube. K.S.A. 822-706¢; K.A.R. 5-3-5¢, 5-3-5d.
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recommended many changes. One of the recommended changes was
the addition of astatute allowing changes of water rightswithin certain
limitations.?® The L egidature responded by enacting astatute nearly the
same asthe one now found at Section 708b of the Water Appropriation
Act?

Under that section, awater right owner may changethree of thefive
basic attributes of awater right: the place of use, the point of diversion,
and the use. If the water right holder wishes to change one of these
characterigtics of hispermit, he must filean application with afiling fee
and recelve approval to makethe change.

Suppose, for example, that anirrigation well collapses and cannot be
economically repaired. The owner wishesto plug thewell, move over
fifty feet, and drill a new one. The Act requires the owner to file an
applicationto changethe point of diversion from oneauthorized location

. __________________________________________________|
... hemay have to deter mine the extent to which the
rate of diversion and the maximum annual quantity
of a water right have been perfected.

to another.? It does not matter whether thewell isbeing moved ten feet
or aquarter of amile.

By administrative policy,? before the chief engineer will approvea
change in one or more of the three basic attributes of awater right, he
may haveto determinethe extent to which therate of diversion andthe
maximum annual quantity of awater right have been perfected.®

B. Requirementsfor Changes.

1. In Writing. The owner must apply inwriting on aform prescribed
by the Division of Water Resources; it must be signed by all owners of
the water right, including spouses, and notarized.? This requirement
may giveriseto problemswhen the ownership of the authorized place
of use hasbeen divided, e.g., by foreclosure or probating an estate, but
the water right has not been expressly partitioned by agreement or
otherwise . Evenif water hasnever been applied to aparticular part of
the authorized place of use, all owners of al theland designated asan
authorized place of use must sign the change application.®

2. Reasonableness. The owner must “ demonstrateto the chief engineer
that any proposed changeisreasonable.”* For example, the owner may
berequired to show that the amount and rate of diversion of water arenot
too high or toolow for thebeneficial usethat will be made after thechange
isapproved. The chief engineer would probably not approve an amount
in excess of three acre-feet of water per acreon any irrigated crop land.
Nor would thechief engineer likely approveirrigation of an entire quarter
section of land at amaximum instantaneous diversion rate of only fifty
gdlonsper minute.

3. NoImpairment. Theowner must also demonstrate that the proposed
changewill notimpair existing water rights.® For groundwater, impairment
includes an unreasonable raising or lowering of the static water level.
Generally, no directimpairment occursif thewell | ocation meets spacing
requirements set by regulation or policy. These spacing requirements,
designed to prevent direct impairment of onewell by another, vary from
an overal statewide spacing requirement between large capacity wellsof
aquarter mileto aspacing requirement in one part of the Dakotaaquifer
of two miles.3* High capacity wellsmust generally be spaced aminimum
of 800 feet from adomestic well. ®

The same non-impairment requirement existsfor changesinrightson
streams. Impairment includes unreasonable changes in water level,
streamflow, and water quality.® Changesin point of diversion, type of
use, or place of use can affect water level, streamflow, or water quality.

4., Consumptive Use. Thechange applicant must show that the change
would not result in a substantial increase in the consumptive use.®
Consumptive use is the amount of water actually consumed whileitis
being applied to a beneficia use, including water evaporated and
evapotranspirated. Consumptive usevariesfrom nearly zero percentina
flow-through hydro-power plant, to almost 100 percent where the water
isput into cooling towers and evaporated. Many levels of consumptive
use exist between these extremes. A municipality diverting water froma
river may return 50 percent of thewater originally diverted; anirrigator
may return 15 percent of the water to the aquifer through deep percol ation.

If, for example, the original maximum annua quantity divertedis100
acre-feet, 50 acre-feet are consumed in some manufacturing process and
the other 50 acre-feet are returned to the river, the water right owner
cannot subsequently change that water right to another use that will
consume all 100 acre-feet of that water. This restriction protects other
appropriatorsdownstream who havetheright to rely on the consumptive

22. Reporton the Laws of Kansas Pertaining to the Beneficial use of Water, Bulletin
No. 3, Kansas Water Resoutces Board, Topeka, Kansas, November, 1956, by Earl B,
Shurtz, at 75, 135, 23 Id. The Board commented: “It seems essential that the priority of
an appropriation right should not be made to depend upon the continuance of the
particular beneficial purpose. Nor should it be made to depend upon the continuation
of ause ata particular. Inasmuch as the Water Appropriation Act possibly makes such
limitations, it seems desirable to provide affirmatwvely that an appropriator may, without
losing his rights or priority, change his water use from one beneficial use to another,
change his place of water use, and change his point or method of diversion”” Id. at 75.
24.1d. at 135.
25.K.S.A. 1987 Supp. 82a-708b and K. AR. 5-3-1.
26.K.S.A. 1987 Supp. 82-708b.
27. This policy 1s an unwritten policy of the Division of Water Resoutrces.
28. If the time to perfect the water right has expired and the time cannot be extended,
only the rate of dversion and the annual quantity that the applicant has perfected by
actual use may be changed. The perfected rate of diversion and annual quantity ate not
known until an approved permit 1s certified. After the time to perfect a permit has
expired, the chief engineer’s statt’ will inspect the site to determine the extent to which
a water right was perfected m accordance with the terms, conditions, and limitations of
the permut. This field mspection mncludes an actual test of the rate of the diversion
under normal operating conditions and an analysis of the maximum quantity of water
used during any one calendar year mn accordance with the terms, conditions, and
limitations of the permit within the period of record.

Because of manpower shortages in the past, the Division of Water Resoutces has not
always been able to conduct a timely field inspection so that a water right may be
certified. This back log has dramatically decreased during the past few years due to

ncreased funding for the certification process. However, if an applicant wants to have a
field mspection as soon as possible, the applicant may hire a private contractor, who must|
be approved by the chief engieer prior to the field mspection, to do the inspection. The
permit holder pays for the field inspection by the private contractor. A list of approved
private contractors 1s available from the Division of Water Resoutces. Other contractors
may be added to the list 1f they can demonstrate their qualifications to the satisfaction of
the chief engineer.

It the time to perfect the water right has not expired, certification 1s generally not
required prior to the approval of the change application if the proposed change s for a
replacement well a short distance away. Even 1f the time to pertfect has not expired,
certification will probably be required by the chief engineer before a change may be
approved where the change involves a change in the use of the water or expansion in the
authorized place of use for irrigation.
29.ICS.A. 1987 Supp. 822 708b(a)(1); LA.R. 5-5-1; LAR. 5-5-1.

30. For example, two contiguous quarters owned by A and serviced by a well on one of
the quarters may have appurtenant water rights. But the quantities of water under the
water tight may not be proportional to the acreage. A transter of each quarter from A to
different persons with no mention of the water right can cause problems and confusion.
31. See note 29, supra.

32.ICS.A. 1987 Supp. 822 708b () ).

33.1d.

34.ICAR. 1987 Supp. 5-23-3 (b)(1).

35. DWR. Admin. Policy No. 85-4.

36.KC.S.A. 1987 Supp. 82a-711. See Section HL.B. 6 infra text, at note 43.

37.KAR.5-5-3
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use pattern of the senior water right holder who is seeking to change his
or her water right.

5. L ocal Source. Next, achange applicant must demonstrate that the
changeredatesto the“sameloca sourceof supply” astheorigind right.®
Obviously, it would be unreasonable to allow awater right holder for
irrigation to keep the samepriority if hewere switching from aKansas
River diversionto awell drilledinto the Dakotaformation. Thekey word
is“local.” Although neither statutes nor regulations definetheterm, the
policy of the chief engineer isto restrict changesin groundwater points
of diversion in the same aquifer to moves of one quarter mile or less,*®
but longer moves may be approved if in the public interest. A longer
move may mean that the well is not drawing its water from the same
“local” source of supply and that adifferent set of water userswould be
affected by the new

The chief engineer requires the applicant to
submit test hole data to prove that the applicant
would be drilling into the same aquifer,

coneof depression. The chief engineer requiresthe applicant to submit
test hole datato provethat the applicant would bedrilling into the same
aquifer .

If an applicant seeks to change the point of diversion on ariver, the
chief engineer, in determining whether the same*local source of supply”
isinvolved, will takeinto consideration other factors. Aretributarieseither
added or eliminated at the new proposed point of diversion? Are
groundwater contributions to the base flow at the proposed point of
diversion different than at the authorized point of diversion?

6. Process as a New Application. Another requirement is that the
chief engineer processthe application according to the same provisions
prescribed for the processing of new applicationsto appropriate water.*
Applicants for changesin point of diversion are also required to have
flow metersthat meet the specifications of the chief engineer onthenew
pointsof diversion .*2A replacement well may aso haveto meet thesame
spacing requirementsasanew well inthat area.

An exception to thisrequirement isthat some change applicationsdo
not need to meet depletion or safeyield criteriain effectintheareawhere
thepoint of diversionislocated if thediversion works have already been
completed. A groundwater management district may restrict the number
of applicationsthat can be approved in atwomileradius surrounding the
proposed point of diversion, with agoal of protecting the publicinterest

against rapid, long-term lowering of thewater table. An applicationfor a
new well permit would be denied if the addition of thiswell would cause
thelocal safeyield or allowable depletion policy to be violated. But a
change application might seek to movethe point of diversion of anexisting
well a short distance or to change a type of use such that the change
would not alter recharge or runoff characteristics. If these changeswere
sought, the change application would not be affected by these district
depletion or safeyield formulas because no additional water would be
withdrawn from the area.

7. Public Interest. A proposed change may not “prejudicially and
unreasonably” affect the publicinterest.* The publicinterest consideration
hasincreased importance with the emergence of the public trust doctrine
in water rights law.* Economic development is no longer the primary
guide to public interest. While several states by statute define public
interest, Kansas does not. Section 711 of theAct doesrequirethe chief
engineer to consider the following: established minimum desirable
streamflow requirements; the area, safe yield and recharge rate of the
appropriatewater supply; the priority of existing claimsof all personsto
usethewater of the appropriate water supply; theamount of each claim
to use water from the appropriate water supply; and all other matters
pertaining to the question. Recent non-Kansas court decisionsindicate a
trend toward publicinterest review in water rightschangelaw.%

8.Additional Placeof Use. When the applicant wantsto increase the
size of the authorized place of use, awater meter may be required.*” For
example, an owner currently diverting water onto one quarter section of
land may wish to double the authorized place by adding asecond quarter
section to the authorized place of use. A meter is required in this
hypothetical casebecause by policy the authorized place of use hasbeen
increased by morethan twenty-five percent and the potential for violation
of themaximum annual quantity limitation onthe permit hasbeen greatly
increased.®

9. Additional Wells. Ancther type of changerequiring an application
isoneto add an “additional well.”* An “additional well” isonethat is
“an additional point of diversion authorized by the chief engineer under
an existing permit to appropriate water or an existing water right in
responseto an application for achangein point of diversionfiled by the
water right holder. ** An additiona well may beneeded for useasastandby
well, for fireprotection, or for making possiblethedivision of awater

38. K.S.A. 1987 Supp. 82a-708b (a)(3).

39. D.WR. Admin. Proc. No. 85-4. Some states do not have such tight
restrictions on changes in points of diversion. In New Mexico, for example,
the owner of a water right may change the location of a well by applying to the
state engineer and showing that the change will not impair existing rights, will
not be contrary to conservation of the water in the state, and will not be
detrimental to the public welfare. N.M. State Ann § 72-12-7 (1987). If such a
policy were 1n effect in Kansas, a well in the Ogallala Aquifer 1n Wallace County
could theoretically be changed to allow withdrawal under that same priority
from the Ogallala Aquifer in Finney County.

40. D.W. R. Admin. Proc. No. 87-6, K.A.R. 5-25-10; K.S. A. 1987 Supp. 82a-
708b and 82a-709 ().

41. K.S.A. 1987 Supp. 82a-708b ().

42. D.WR. Admin. Proc. 87-3.

43. K.AR. 5-22-7; & 1987 Supp. 5-23-4, 5-24-2, & 5-25-4.

44.K.S.A. 1987 Supp. 82a-711.

45. Public interest was one of the main topics of discussion at the Eighth
Annual Summer Program, “Water as a Public Resources: Emerging Rights and
Obligations,” University of Colorado Law School, June 1-3, 1987.

46.Id. D. Grant, Public Interest Review of Water Right Allocation and
Transfer in the West: Recognition of Public Values. Professor Grant cited
several recent cases 1n which public interest was a facto in the decision, mcluding
Stempel v. Department of Water Resources, 82 Wash. 2d 109, 508 P. 2d 166
(1973): Shokal v. Dunn, 109 Idaho 330, 707 P. 2d 441 (1985). In re Howard
Sleeper, Rio Arriba County Cause No. RA 84-53 (C), appeal docketed
Ensenada Land & Water Ass’nv. Sleeper, No. 8720/8830 (Ct. App. N.M.
1985); and In re Application for Water Permit No. 4580A-3, Findings of Fact,
Conclusions of Law, and Final Decision of South Dakota Water Management
Board (Oct. 29, 1986).

47. D.WR. Admin. Proc. No. 83-14. The 1966 Arizona case of Salt River Valley
Users’ Assoc. v. Kovacovich, 3 Ariz. App. 28,411 P.2d 201 (1966), established
that a water right holder could not, without approval, use water saved by
conservation methods on additional lands, because a water right by definition is
appurtenant to a certain piece of land.

48. D.WR. Admin. Policy No. 83-14.

49. D.WR. Admin. Policy No. 85-12.

50.1d.
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right.” 2 10. Water Transfer Act. A changecould belargeor important
enough to trigger the approva requirementsof the Water Transfer Act.
However, since that Act would more likely involve a change in
conjunction with atransfer of ownership, wewill leavethat discussion
tosectionV.C.I1., below.

11. Other Requirementsand Constraints. An application for change
must be accompanied by the statutorily required filing fee, whichis
currently $50.52 The applicant must also file a notice and proof of
completion of the new diversion works at the newly authorized
location.®®

The chief engineer might deny a change
application if it would affect statutory minimum
fesirable streamflows.

An applicant for a change could face other constraints. The chief
engineer might deny achange applicationif it would affect statutory
minimum desirable stresmflows. If the change werelarge enough, the
federal government’s navigational interests might be impaired or
downstream states might object that they would lose their equitable
shareof theriver water.sa Environmental and water quality objections
might be made by downstream water right holders, citizens, or
governments.

IV. Transfersof Water Rights

A.Introduction

Many areas of the State of Kansas are reaching the status of full
appropriation. Additional new appropriation rights cannot be permitted
in many areas. In the future, the only way someone coming into a
closed areamay acquireawater right for beneficia useistoleaseit or
acquireit from the current water right owner.

Voluntary transfers of ownership of water rightsmay occur in several
ways. A holder may sell theland with the appurtenant water right toa
buyer who uses the water for the same purpose, or to a buyer who
wishesto make achangein theright. A holder may sell theland and
retain thewater right. A holder may sell thewater right and retain the
land with the purchaser then taking stepsto havethewater right attach
to another piece of land. A holder may die, and the water right may
passto another by will or intestate succession. A holder may sell toan
out-of -state purchaser, or aK ansan might purchase an out-of -stateright.
A holder may sell water without selling awater right. A holder may
|leasewater or water rights.

B. Transfer swithout Changes

As shown above, owners may make changes in water rights.
Ownership of water rights may also be transferred, with or without
changesdescribed above.

The simplest case is a transfer of land with an appurtenant water
right where the transferee uses the water for the same purpose. The
Water Appropriation Act states that “such water right passes as an
appurtenance with the conveyance of theland by deed, |ease, mortgage,
will or other voluntary disposal, or by inheritance.”*® Thus, as with
other appurtenances such as buildings and easements, water rights pass
whether mentioned in the instrument or not. The Act does not require
approval of the chief engineer of such atransfer of the ownership of a
water right; however, since continuation of use of the water requires
filing the annual use reports with the chief engineer,* the new owner
should inform the chief engineer of the ownership change for record
keeping purposes.

An examining attorney for abuyer wishing to confirm that avalid
water right existswould need to check inthe office of the chief engineer
in Topeka or one of the Division’sfour field offices for an approved
application, vested right, certificate, or other information, such as
evidence of lossof theright for non-use. A certificate might also have
been filed in the register of deeds of the county where the point of
diversionislocated.” Since adomestic water right may exist without a
permit or certificate, evidence of such aright might be found on the
landitself.5®

C. Transferswith Changes

1. Examplesand requirements. Asstated above, ownershiptransfers

accompanied by changes can occur in several situations. Regardless of
the context in which the combination of transfer and change occur, the
permission of the chief engineer must be obtained for the change, if not
for the transfer of ownership itself.* The same requirements under
section 708b described in Section 111. B., above, must be met, whether
the application seeksachangein use, place of use, or point of diversion.
Thus, the change must be reasonable, must not impair existing rights,
must relate to the same local source of supply, must meet the same
requirements for obtaining a new permit, etc.° The transfer may not
increase consumptive uses.® Thisrequirement hasled to afurther rule
of thumb that the recipient of the right can take only the amount
consumed by theorigina use.5? Other constraints, such asenvironmental
and water quality concernsmight comeinto play in atransfer coupled
with achange.

An example of atransfer and change relatesto the additional well
discussed in Section I11. B. 9., above. If one well was originally
authorized toirrigate two quarter sectionsof land and the owner either
sellsor willsthe quarter sectionsto two separateindividuals, sharing
onewell may nolonger be practicable.

51. Id.

52.K.S.A. 1987 Supp. 82a-708b (b).

53. D.WR. Admin. Policy No. 87-3.

54. See, e.g., ETSI Pipeline Project v. Missouri 484 US. , 108 S. Ct.
805, 98 I.E. 2d 898 (1988), which involved downstream states in the Missouri
River Basin and their challenge to a purchase of 50,000 acre-feet of water per
year from Oahe Reservoir in South Dakota by Energy Transportation Systems,
Inc. (ETSI) for use in a coal slurry pipeline project.

55. K.S.A. 82a-701 (g).

56. The form used by the Division of Water Resources “Approval of
Application and Permit to Proceed” (DWR I-201 (Rev. 4-23-85)) subjects the
permit to several conditions, one of which reads: “7. That the applicant shall
maintain records from which the quantity of water actually diverted during
each calendar year may be readily determined. Such records shall be furnished

to the Chief Engineer-Director within 30 days of recespt of the annual water
use report form.” The form titled “Certificate of Appropriation for Beneficial
Use of Water,” (DWR 1-400 (Revised 12-5-84)) contains a similar condition, but
gives March 1 as the date the records must be reported each year. The 1988
legislature enacted H.B. 3007, which requires owners of water rights to file
annual water use reports on or before March 1 of every year. Prior to that
enactment, the requirement was administrative, not legslative.

57.K.S.A. 82a-714.

58. K.S.A. 82a-701(c), -705, & -728. It 1s advantageous for holders of domestic
rights to file them in order to make their priority a matter of record.

59. K.S.A. 1987 Supp. 82a-708b.

60. See Section II1. B, supra.

61. See Section II1. B. 4, supra.

62. F. Trelease and G. Gould, “Water Law Cases and Materials,” 4% ed. At 201
(1986).
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It thewater right must bedivided, it may be necessary to placean additional

well into service. In such acase, the ownersof thewater right (all owners,
including spouses, of theland that isdesignated asthe authorized place
of usein the permit or vested right) may file an application to add an
additional point of diversions' Very stringent criteriamust bemetin order
to obtain approval of an additional well inthissituation.®* Thesecriteria
requirethat no water right senior to the change application be materialy
injured by approval of theadditiona well. To providelack of injury, the

These criteria require that no water right senior to the
change application be materially injured by approval of
the additional well.

applicant must comply with the following: meet all regular criteriafor
change applications; have theright certified; meet local restrictionson
well spacing; accept alimitationto themaximum rate of diversion actually
used in thethree years preceding the date the change applicationisfiled;
and show that the approval of the additional well will not increase the
rate of the overall long-term declinein the water table.

Wherethe applicant for achangeisacontract buyer of thewater right,
the signatures of the contract sellers must al so be obtained because the
contract sellersare still thelegal record ownersof the property until the
saleiscomplete. Themost common error in submitting an application for
changeis afailure to have the application signed by all owners of the
water right, including their spouses.

2. TheWater Transfer Act.%1n 1983, theKansaslegidature provided
additional restrictionson “water transfers,” defined intheWater Transfer
Act as “the diversion and transportation of water in a quantity of one
thousand acrefeet or more per year for beneficial use outsideaten-mile
radiusfrom the point of diversion of such water.” TheAct'sprovisions
may thus betriggered when an owner seeks achange without atransfer
of ownership aswell aswhen ownershipistransferred. The subject water
includes water found in streams, groundwater aquifers or stored in
reservoirsunder water reservation rightsheld by the state under K.S.A.
Sections 82a-1301, et seq.

A changein water use involving a “water transfer,” whether or not
involving atransfer of ownership, involves additional requirementsin
obtaining state approval. In addition to approva of thechange application
by the chief engineer described in Section 111, above, thetransfer must be
approved through a lengthy administrative process beginning with a
hearing beforeapand consisting of the chief engineer aschair, the Director
of the KansasWater Office, and the Secretary of the Kansas Department
of Health and Environment or the Director of the Division of Environment,
if so designated by the Secretary.®

The hearing must be conducted to determine whether, based on a
number of mattersto be considered,® the benefitsto the statefor approving
thetransfer outwei gh the benefitsto the statefor not approving thetransfer.
The findings of the panel are subject to judicial review in accordance
with the Act for Judicial Review and Civil Enforcement of Agency

Action.” Todate, no onehasapplied for approva of awater transfer under
theAct.

An example of a water transfer would be the purchase of 20,000
acre-feet of water annually from afederal reservoir by apublic wholesale
eater supply district which desiresto pipeit adistance of 75 milesto sl to
seven different municipalitiesand rural water districts. In such acase, the
annual quantity used outsidetheten-mileradiusfromthe point of diversion|
(where the longitudinal axis of the dam crosses the center line of the
stream),” is more than 1,000 acre-feet per calendar year, so the Act’S
requirements must be complied with.

D. Transfersof Water ver susWater Rights

The sale of water can occur in Kansas under the water marketing
program provided for inK.S.A. Sections82a-1301 et seq. Under that Act,
the state, having acquired spaceto storewater from thefederal government
infederally-constructed reservoirsand having acquired awater reservation|
right from the chief engineer to divert and storewater in that space, sellg
water under contract to municipal and industrial users.”? These users can|
havewater rightsand contract rightsat the sametime. Thecity of Lawrence,
for example, has water rights in the Kansas River and purchases water|
from the state from Clinton Reservoir.

The Water Appropriation Act does not
expressly allow sales of water under a water
right.

The Water Appropriation Act does not expressly allow sales of water
under awater right. However, since section 708b allows changesin use,
placesof use, and pointsof diversion with permission of the chief engineer,
it appearsthat the holder of awater right could sell water for other uses at|
other placeswith permission of the chief engineer. The samerequirements
for aregular change, discussed in Section 11, above, would apply.

A saleof awater right differsfrom asale of water in several respects.
Sincethe sale of awater right involvesthe sale of real property, that sale
terminatesthe seller’sinterest, and the buyer takestheright in perpetuity|
(subject to lossfor non-use under section 718, etc.). The sale of water i
the sale of personal property, not real property, and the seller continuesto
own the water right. The sale of a water right necessitates valuing the
right and fixing aprice, asisdonefor land. The price could be $2,000 per|
acre-foot, for example.” The sale of water generally involvesaunit cost,
e.g., 15 cents per 1000 gallons, or $200 per acre-foot. The chief engineer|
haslong required annual use reportsto befiled in order to ensurethat the
water isput to abeneficial use. With the enactment of House Bill 3007,
the 1988 legidature has now made such annual reports mandatory and
subjected the non-reporting owner to acivil penalty. If water issold, the
owner of thewater right isresponsiblefor reporting and must be surethat|
thereportsare made.

Whether to sell the water right or the water depends on the long-term
needsand desiresof the seller and buyer. Sometimesan in-between solution|
isbetter - leasing water or water rights. Leasesthat involvethethreebasid
changes, place of use, type of use, or point of diversion, would require
prior approval of the chief engineer.

63.K.S. A. 1987 Supp. 82a-708b.
64. D.WR. Admin. Proc. No. 85-12.
65.1d.

66. K.S.A. 82a-1501, et seq.
67.K.S.A. 82a-1501 (a)

68.K.S.A. 1987 Supp. 82a-1503 (d).

69. K.S.A. 1987 Supp. 82a-1503 (e).

70.K.S.A. 1987 Supp. 82a-1505(a).

71.K.S.A. 82a-1501 (h) ().

72.K.S.A. 1987 Supp. 82a-1305.

73. See Water Market Update, supra note 4 for examples.
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V. Interstate Transfers

A.Introduction

Asintrastate water changesand transfersincrease, thelikelihood of
interstate transfers also increases. The United States Supreme Court
opened the door to increased interstate water movement in 1982 with
Spor hasev. Nebraska.”™ There, adistrict court had denied the request
of landownersto usewater pumped fromtheir landin Nebraskatoirrigate
land they owned in Colorado. Thedistrict court relied on a Nebraska
statute prohibiting i nterstate movement of water to statessuch asColorado
that did not have reciproca legidation. The Supreme Court of Nebraska
affirmed. The United States Supreme Court reversed the state court,
holding that water is an article of commerce and that such reciprocal
legislation violates the commerce clause except in certain limited
circumstances namely, if the state asawhol e suffersawater shortage,
water isbeing transported within that state from areas of abundanceto
areas of shortage, and imports and exportsareroughly equal . If these
three conditions exist, conservation reasons might be used to support a
reciprocity statute or even atotal ban on exports.

Section 726 of the KansasAppropriation Act wasareciproca statute
similar to Nebraska's. The legidature amended it in 1984 to allow
transportation of Kansaswater to pointsoutside Kansas. However, the
chief engineer can condition the permit to protect the public interest,
including an express condition that “ should any such water be necessary
to protect the public health and safety of the citizens of thisstate, such
approved application may be suspended, modified or revoked. 7

1
Section 702 restricts water use to people of the state, and

section 706 limits use to all of its inhabitants.
. ________________________________________________________________|

Galen Buller77 suggested that still other sections of the Kansas
Appropriation Act could inhibit water movement from Kansasto other
states: section 702 restrictswater useto people of the state, and section
706 limitsuseto all of itsinhabitants. However, amended section 726
should govern, allowing movement of water from Kansas. In any case,
theWater Transfer Act, K.S.A. sections82a-1501, et seq., isapplicable
tointerstatetransfersaswell asintrastate transfers.

Transfer of water from our four neighboring statesinto Kansas should
be governed for the most part by the Sporhase case aswell. A cursory
look at thelaws of Colorado, Nebraska, Missouri, and Oklahomafollows.
B. Colorado

Colorado has several statutesrestricting intrastate transfersand sales
of water and water exportation. Intrastate water transfers follow the
general rulethat atransfer cannot harm water rights senior to the date of
thechange application, either inrate, quantity, availability, distribution
ortiming.™

Water exportationis subject to the additional requirementsthat:

1. "the proposed use of water outsidethisstate1sexpressy authorized by
interstate compact or credited asadelivery to another state pursuant to
section 37-81-103 or that the proposed use of water does not impair the
ability of thisstateto comply withitsobligationsunder any judicia decree
or interstate compact which apportionswater between this state and any
other state or states;” 2. “the proposed use of water is not inconsistent
with the reasonable conservation of the water resources of this state;”
and 3. “the proposed use of water will not deprive the citizens of this
state of thebeneficial use of watersapportioned to Colorado by interstate
compact or judicial decree.”™

Colorado Revised Statutes al so authorize afee of $50 per acre-foot to
be assessed and collected by the state engineer onwater diverted, carried,
stored, or transported in the state of Colorado for beneficial use outside
the state measured at the point of releasefrom storage or at the point of
diversion.®

These statutes were enacted by the state of Colorado in responseto
the Spor hase decision in an attempt to utilize every means possibleto
stop transfersof water to pointsoutsidethe state of Colorado. For instance,
oneof the statutory restrictionsisthat any water transferred outsidethe
state must be credited under that receiving state’s compact allocation.
Since all drainage basins coming out of Colorado are under compact,
any transfer hasto be considered aspart of compact deliveries. Thisplaces
aceiling on the amount of water that could be exported from Colorado
equal to al thedownstream states’ current compact allocations. The $50
per acre-foot annual fee also makesit highly uneconomical to transfer
water outsidethe state.

B. Nebraska

Nebraska sreciprocity statute Rev. Stat. Neb. section 46-613.01, which
was the subject of Sporhase and which focuses on groundwater, was
amended in 1984. The section includes arecognition that for the health,
safety, and welfare of the tate, restrictionsonwater exportsare necessary.
Permits are granted only upon consideration by the Director of Water
Resources of the following factors. whether the proposed use is a
beneficial use of ground water; the availability to the applicant of
alternative sources of surface or ground water; any negative effect of the
proposed withdrawal on surface or ground water supplies needed to meet
reasonable future demands for water in the area of the proposed
withdrawal; and any other factors consistent with the purposes of this
section that the director deems relevant to protect the interests of the
stateand itscitizens. Thedirector can include reasonable conditionson
proposed usesto carry out the purposes of the section.

Nebraskaa so hasastatute governing interbasin transfersfrom streams,
whichissimilarinmany respectsto our Water Transfer Act. Under section
46-289, the director must consider a number of factors in deciding
whether to grant aninterbasin transfer application.®:

If theoverall benefitsto the state and the applicant’ sbhasin are greater
than or equal to the adverseimpactsto the state and the basin of origin,
the applicationisconsidered to bein the publicinterest. Thesectionis
not expressly limited to intrastate transfers, but “river basin” isdefined
toinclude only specifically named basinsin the state, some of which are
alsofoundin Kansas.

74.458 US. 941,102 S. Ct. 3456, 73 L. Ed. 2d 1254 (1982).

75.1d. At 958,102 S. Ct. at 3465, 73 L. Ed. 2d at 1267.

76.K.S.A. 82a-726.

77. Comment, The Constitutionality of the Kansas Groundwater

Antiexportation Statute, 31 Kan. L. Rev. 429 (1983).

78. Col. Rev. Stat. § 37-92-302 (1986 Supp.)

79. Col. Rev. Stat § 37-81-101 (3) (a) (b) & (c) (1986 Supp.).
80. Col. Rev. Stat § 37-81-104 (1986 Supp.).
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Intrabasin transfers are also regulated by statutes
similar to our change statute.

Intrabasintransfersare a so regul ated by statutes similar to our change
statute.®? To be approved, such changes cannot adversely affect other
water gppropriatorsin the samebasin, must usethewater fromthe same
source, may not diminish the water supply, and must be in the public
interest. Thewater must also be applied to ausein the same preference
category ashefore (Nebraska prefersdomestic usesover all others, and
agricultural usesto manufacturing uses).

The Kansas-Nebraska Big Blue River Compact® affecting the Big
Blue and Little Blue Rivers flowing from Nebraska into Kansas also
limitsinterbasin transfers. Section 5.4 readsasfollows:

“In the event of any importation of water into the Big Blue River

basin by either state, the state making the importation shall have

exclusive use of such imported water, including identifiable return
flowstherefrom. Neither state shall authorize the exportation from
the Big Blueof water originating within that basin without the approval
of theadministration.”
Technically, thisprovision gives Nebraskaaveto over any exportsfrom
the basin, including waters from Tuttle Creek Reservoir, since the
administration is made up of two members from each state and a
non-voting member.

C. Oklahoma

Oklahoma statutory law contains no express limitations per se on
interstate movement of water, but several sections bear on the issue.
Applicants for stream water rights for water to be used in the stream
system aregiven apreference over applicantsfor streamwater rightsfor
watersto betransported and used outside the system.® I rrigation water
rights from streams can be changed and become appurtenant to other
landsupon approval of theWater ResourcesBoard if itisimpracticable
“to beneficially or economically use water for irrigation” on the
appurtenant land and if the change can be made “without detriment to
exigting rights.”® Rightsinvolving other types of use may havethe use,
place of diversion, or storage changed with approval of the Board under
the same considerations as changes in irrigation rights.86 Ownership
transfersof water rightsmust befiled of record in the office of theBoard,
but transfers apart from the appurtenant land are prohibited “ except in
themanner specialy provided by law.” &

Oklahoma statutes do not mention changes or transfers of rightsin
groundwater. According to an Oklahomawater law authority, however,

"TiTt is common practice for Tandowners . . . to Tease ground water to
municipalitiesor other users. .. [andif] . . . water can beleased, thereis
no compelling reason to prevent it from being severed completely.”
Oklahomagroundwater law isno longer based on the reasonable use or
even the appropriation doctrine, but rather on an alocation system
whereby overlying acreageisalocated amountsof availablegroundwater.”

While Oklahoma statutes do not expressly proscribe water exports,
section 37-119 could theoretical ly operate asaban. That section requires
all written contractsfor the sale of city water to personsoutsidethe city
limitsto state expresdy that the contract may be abrogated when the city
needsthewater for itsown purposes. Several Oklahomacitiesarelocated
on state boundaries, and if thewater isprovided by the Oklahomaside,
the non-Oklahomapart of the city could be cut off. Or if citiesnear state
boundaries providewater to usersin other states, those users could be cut
off under that statute.®

D. Missouri

Missouri law onthe subject of interstate water movement issomewhat
lessclear. Missouri, unlikeitsneighborsto thewest, followstheriparian
reasonable use doctrine rather than appropriation law and thushaseven
lessclear statutory guidance on water transfers.® Water use for the most
part is limited to riparian lands, but methods are available to enable
nonriparians to gain access to stream water, such as purchasing,
condemning, or contracting with competing rights, or gaining rights by
adverse possession.®? A ccording to Professor Peter Davis, Missouri follows
“what might becalledthe eastern correlativerights' rule’ for groundwater
which“ providesthat each landowner may use percolating groundwater
on hisown land or on other non-overlying land, or make any use of his
own land that affects percol ating groundwater, provided hisneighbor is
not unreasonably injured.” %

81. These factors include the following: 1) the economic, environmental, and
other benefits of the proposed transter; 2) any adverse impacts of the
proposal; 3) current beneficial uses made of the unappropriated water in the
basin of origin; 4) reasonably foreseeable future beneficial uses of the water in
the basin of origin; 5) the economic, environmental, and other benefits of
leaving the water in the basin of origin for current or future beneficial uses; 6)
alternative sources of water available to the applicant; and 7) alternative
sources of water available to the basin of origin for future beneficial uses.

82. Rev. Stat. Neb § § 46-290, et seq. (1984).

83. K.S.A. 82a-529.

84. Okla. Stat. Ann. tit. 82 § 105.12 (1988 Supp.)

85. Okla Stat. Ann. tit. 82 § 105.22 (1988 Supp.)

86. Okla. Stat. Ann tit. 82 § 105.23 (1988 Supp.)

87. Okla. Stat. Ann. tit. 82, § 105-24 (1988 Supp.).

88. Anderson, The Conveyance of Water Rights, 50 Okla. Bar J. 2711, 2718
(Dec. 29,1979).

89. Okla. Stat. Ann. tit. 82 § 1020.9 (1988 Supp.).

90. Interestingly, one of the most important pre- Sporhase cases was City of
Altus v. Carr, 255 E Supp. 828 (W.D. Tex., 1966), atf’d per curtam 385 US. 35,
87 S. Ct. 240. 17 L. Ed. 2d 34 (1966), which involved an attempted importation
of groundwater by an Oklahoma city from a Texas landowner. In City of Altus,
the court concluded that a Texas statute forbidding interstate exportation of
groundwater without approval of the legislature imposed an impermissable
burden on interstate commerce.

91. Davis, Eastern Water Diversion Permit Statutes: Precedents for
Missouri?, 47 Mo. L. Rev. 429, 432-443 (1982).
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Unregistered diversions are declared nuisances that can be
enjoined.
l_____________________________________________________________________|]
Missouri statutesrequirethat anyonewithdrawing an average of more
than 100,000 gallons per day during any thirty-day period from
groundwater or surfacewater must filean official registration document
with thedivision of geology and land survey of the department of natural
resources.*Unregistered diversions are declared nuisancesthat can be
enjoined.® Otherwise Missouri hasno statutory law that might impact a

diversion from Missouri into Kansas. However, Missouri, like her
neighbors, is governed by Sporhase, so it could not prevent the
exportation of water to Kansaswithout complying with Spor hase.

V11. Conclusion

Kansas lawyers are likely to see more water rights changes and
transfersin thefuture. They may rangefrom asimplerequest to change
the point of diversion of asmall well afew feet to amajor transfer of
water out of statethat would involvethe Water Transfer Act aswell as
thelaw of another state.

92.1d., at 437-438.
93.1d., at 441.

94. Mo. Stat. Ann. § § 256.400, -.405, & -410 (1987 Supp.).
95. Mo. Stat. Ann. § 256.415 (1987 Supp.)
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